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Case(s) referred to in judgment(s): 
Brenner -v- First Artists Management Pty Ltd (1993) 2 VR 221  
 

This matter came before me at the Warden's Court sitting in Joondalup on the 31st 

of August 2000 with Mr McCusker, one of Her Majesty's Counsel, appearing for 

the defendants, and Mr Lawton of counsel for the plaintiff. 

 

The matter has been remitted to me to "resolve the determination of the 

respondent's claim for remuneration under the agreement with the appellants in 

accordance with the reasons of this court.  This came to me by order of the Full 

Court on the 12th of April 2000. 

 

The only issue to be determined by me is the extent, if any, of the remuneration to 

which the plaintiff may be entitled by way of compensation for his time spent on 

the project.  That particular issue arises out of the last paragraph of an agreement 

dated the 10th of May 1993 which is exhibited under exhibit 1 in this case.  The 

last sentence in the last paragraph says as follows: 

 
 "Should the tenements not be sold then Gardner and Mitchell agree to 

compensate Smith for his time spent on this project." 

 

That issue is clear from the determination of the Full Court and is accepted by 

counsel for both parties and by this warden. 

 

Mr McCusker QC submits that the first issue to be determined is "should there be 

compensation at all?".  He proffered a copy of exhibit 1 and argued that the 

plaintiff did not use his expertise as he in fact chose to terminate the agreement.  

He pointed out that the plaintiff had sent a letter to the defendants indicating that 

he was withdrawing his services because the defendants did not agree with his 
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procedures. Mr McCusker QC submitted that Smith therefore wrongfully 

terminated the agreement, effectively ruling himself out from any form of 

compensation for time spent prior to the agreement.  Mr McCusker QC argued that 

the plaintiff had to continue to provide services even when the defendants 

disagreed with how he proposed dealing with the matter. 

 

Mr McCusker QC further argued that there was no prior agreement pleaded so 

therefore there was no agreement at all.  The only agreement was that contained in 

Exhibit I. 

 

I was urged to consider the case of Brenner -v- First Artists Management Pty Ltd 

(1993) 2 VR 221.   

 

It was submitted to me by Mr McCusker QC that the work done by the plaintiff 

was entirely speculative and since it was carried out before the actual agreement 

dated the 10th of May 1993 there could be no claim for the work done no matter 

whether it was of value or not.  He went on to say that the onus was on the 

plaintiff, who did not produce any records of the work done in terms of written 

documents or diaries, etcetera. 

 

In respect of those submissions, I, having sat and heard the evidence on the matter, 

am of the view that the plaintiff did in fact do a considerable amount of work.  

There is no doubt that there was a loose arrangement on the part of the plaintiff 

and the defendants.  But it was an agreement between the parties.  One of the 

defendants, Mr Mitchell, I have previously described as a person not taking a great 

deal to do with the development of the business.  It was quite clear that the 

agreement indicated the defendants were engaging the services of the plaintiff, and 

the opening of the final paragraph of exhibit I indicates that most clearly. 
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This type of loose arrangement was and is commonplace amongst prospectors and 

small miners generally, although I do not take into account any other particular 

evidence in respect of that.  Exhibit I speaks for itself in its looseness and 

generality of preparation. 

 

There is no doubt that Gardner and Mitchell intended to protect the rights of the 

plaintiff.  That is said in the outline of the defendants' submissions dated the 16th 

of April 1998 at paragraph 12(c).  I formed the view that the parties wished to 

protect the plaintiff's interests if the tenements were not sold.  It is also clear that 

the defendants wished to protect the plaintiff's interests because they suggested 

that their arrangement be regularised by the agreement dated the 10th of May 

1993.  Exhibit I chrystallised the agreement. 

 

The argument which subsequently ensued came about upon the breakdown of that 

loose arrangement. 

 

For the above reasons, and in particular the fact that the defendants wished to 

protect the plaintiff's interests by regularising it in writing, I am satisfied that the 

work carried out by the plaintiff before the written agreement was not speculative 

and was work for an award due to be paid by way of a cash payment upon sale of 

the tenements or for work done by the plaintiff.  That, in my view, is the plain 

meaning out of a loosely constructed document created by two prospectors for the 

benefit of their mining consultant.  The statement in Exhibit I in relationship to 

compensation for time spent, was in my view an alternative form of payment 

should the parties fail to sell the tenements. 
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That said, the mining consultant gave evidence as to the amount of work which he 

had carried out.  That evidence was largely unchallenged and, upon examining the 

transcript, it is quite clear that the plaintiff's evidence as to the amount of work 

done, although not reduced to writing, was in fact typical of the type of work 

designed to create a company which could be floated and hopefully attracting a 

reasonable share price for the exploration and exploitation of the tenements which 

the parties then held. 

 

The only real evidence before me was that given by the plaintiff, the plaintiff's 

wife and the plaintiff's secretary.  All of this evidence indicated that Smith had 

done a considerable amount of work on the preparation of the company float, the 

sale of the nugget and other related matters. 

 

The defendants were acquiring, with the assistance of the plaintiff, tenements 

which were situated around the area where the nugget was found. 

 

Although Mr Wilson, who was then counsel for the defendants, cross-examined in 

respect of the time claimed by the plaintiff, I am satisfied that there was no real 

dispute as to the amount of work which the plaintiff carried out. 

 

Although it was implied to me that there was only a small amount of work done, 

the visits to Kalgoorlie, for example to appear in the Warden's Court on related 

matters to this action, required a considerable amount of time and effort behind the 

scenes to prepare.  Mr McCusker QC said that when appearing in the Warden's 

Court for a day or a half a day did not require a great deal of preparation, I cannot 

accept that submission.  Such matters require visits to sites, research in the Mines 

Department and many related matters which take up a very great deal of time, 
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especially given the distances involved in the parties getting to and from the 

tenements from either Cunderdin or Perth or Bullfinch. 

 

I further accept that the telephone calls from Bullfinch by Mr Gardner to the 

plaintiff did in fact last as long as two hours and more.  That was the best evidence 

put before me and there was no particular objection to that type of evidence. 

 

That being so, I accept the evidence of the plaintiff, who said that he carried out a 

great deal of work on the tenements and, although one can only arrive at the 

amount of compensation with some difficulty, that ordinarily does not prevent the 

court from arriving at a finding as to an amount of compensation which should be 

offered for the time spent on the work for the defendants. 

 

I am satisfied that the plaintiff's claim for compensation for 30 hours per week 

over a period of 48 hours per week at $50 per hour is not an outlandish claim at all.  

I note that counsel for the defendants indicated that a tenement manager would be 

paid $50 per hour and it is not unusual in the goldfields for a truck driver to be 

earning between $65,000 and $100,000 per year for driving his or her truck. 

 

As I have indicated, I accept the evidence of the plaintiff as to the amount of hours 

he worked.  I further accept that $50 per hour is not an unusual amount for a 

person acting in the role he provided.  I further reject the submission that the work 

carried out by the plaintiff was of a speculative nature, but merely arose out of the 

loose and casual nature which the defendants then carried out their work, and I 

find that the agreement exhibited here as number 1 was an attempt to genuinely 

protect the plaintiff in the event of the tenements not being sold.  Furthermore, that 

document did not consider the issue of a breakdown of the agreement and I 
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therefore find that the work carried out by the plaintiff should be compensated for 

in terms of the time which I have outlined above. 

 

That being so, I am satisfied that the plaintiff's claim for compensation should be 

fixed at $72,000 which is an amount based upon 30 hours a week for 48 weeks at 

$50 per hour. 

 

I therefore order the following: 

 

 (1) The plaintiff to have judgment in this matter in the sum of $72,000 

together with interest on that sum from the date of issue of the 

summons pursuant to S 32 of the Supreme Court Act. 

 

         (2) The defendants do pay the plaintiffs costs based on Division 2 

Complex Scale where appropriate and in the non routine scale where 

appropriate.  

 

 

K M BOOTHMAN SM   
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accordance with the reasons of this court.  This came to me by order of the Full 

Court on the 12th of April 2000. 

 

The only issue to be determined by me is the extent, if any, of the remuneration to 

which the plaintiff may be entitled by way of compensation for his time spent on 

the project.  That particular issue arises out of the last paragraph of an agreement 

dated the 10th of May 1993 which is exhibited under exhibit 1 in this case.  The 

last sentence in the last paragraph says as follows: 

 
 "Should the tenements not be sold then Gardner and Mitchell agree to 

compensate Smith for his time spent on this project." 

 

That issue is clear from the determination of the Full Court and is accepted by 

counsel for both parties and by this warden. 

 

Mr McCusker QC submits that the first issue to be determined is "should there be 

compensation at all?".  He proffered a copy of exhibit 1 and argued that the 

plaintiff did not use his expertise as he in fact chose to terminate the agreement.  

He pointed out that the plaintiff had sent a letter to the defendants indicating that 

he was withdrawing his services because the defendants did not agree with his 

procedures. Mr McCusker QC submitted that Smith therefore wrongfully 

terminated the agreement, effectively ruling himself out from any form of 

compensation for time spent prior to the agreement.  Mr McCusker QC argued that 

the plaintiff had to continue to provide services even when the defendants 

disagreed with how he proposed dealing with the matter. 
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Mr McCusker QC further argued that there was no prior agreement pleaded so 

therefore there was no agreement at all.  The only agreement was that contained in 

Exhibit I. 

 

I was urged to consider the case of Brenner -v- First Artists Management Pty Ltd 

(1993) 2 VR 221.   

 

It was submitted to me by Mr McCusker QC that the work done by the plaintiff 

was entirely speculative and since it was carried out before the actual agreement 

dated the 10th of May 1993 there could be no claim for the work done no matter 

whether it was of value or not.  He went on to say that the onus was on the 

plaintiff, who did not produce any records of the work done in terms of written 

documents or diaries, etcetera. 

 

In respect of those submissions, I, having sat and heard the evidence on the matter, 

am of the view that the plaintiff did in fact do a considerable amount of work.  

There is no doubt that there was a loose arrangement on the part of the plaintiff 

and the defendants.  But it was an agreement between the parties.  One of the 

defendants, Mr Mitchell, I have previously described as a person not taking a great 

deal to do with the development of the business.  It was quite clear that the 

agreement indicated the defendants were engaging the services of the plaintiff, and 

the opening of the final paragraph of exhibit I indicates that most clearly. 

 

This type of loose arrangement was and is commonplace amongst prospectors and 

small miners generally, although I do not take into account any other particular 

evidence in respect of that.  Exhibit I speaks for itself in its looseness and 

generality of preparation. 
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There is no doubt that Gardner and Mitchell intended to protect the rights of the 

plaintiff.  That is said in the outline of the defendants' submissions dated the 16th 

of April 1998 at paragraph 12(c).  I formed the view that the parties wished to 

protect the plaintiff's interests if the tenements were not sold.  It is also clear that 

the defendants wished to protect the plaintiff's interests because they suggested 

that their arrangement be regularised by the agreement dated the 10th of May 

1993.  Exhibit I chrystallised the agreement. 

 

The argument which subsequently ensued came about upon the breakdown of that 

loose arrangement. 

 

For the above reasons, and in particular the fact that the defendants wished to 

protect the plaintiff's interests by regularising it in writing, I am satisfied that the 

work carried out by the plaintiff before the written agreement was not speculative 

and was work for an award due to be paid by way of a cash payment upon sale of 

the tenements or for work done by the plaintiff.  That, in my view, is the plain 

meaning out of a loosely constructed document created by two prospectors for the 

benefit of their mining consultant.  The statement in Exhibit I in relationship to 

compensation for time spent, was in my view an alternative form of payment 

should the parties fail to sell the tenements. 

 

That said, the mining consultant gave evidence as to the amount of work which he 

had carried out.  That evidence was largely unchallenged and, upon examining the 

transcript, it is quite clear that the plaintiff's evidence as to the amount of work 

done, although not reduced to writing, was in fact typical of the type of work 

designed to create a company which could be floated and hopefully attracting a 

reasonable share price for the exploration and exploitation of the tenements which 

the parties then held. 
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The only real evidence before me was that given by the plaintiff, the plaintiff's 

wife and the plaintiff's secretary.  All of this evidence indicated that Smith had 

done a considerable amount of work on the preparation of the company float, the 

sale of the nugget and other related matters. 

 

The defendants were acquiring, with the assistance of the plaintiff, tenements 

which were situated around the area where the nugget was found. 

 

Although Mr Wilson, who was then counsel for the defendants, cross-examined in 

respect of the time claimed by the plaintiff, I am satisfied that there was no real 

dispute as to the amount of work which the plaintiff carried out. 

 

Although it was implied to me that there was only a small amount of work done, 

the visits to Kalgoorlie, for example to appear in the Warden's Court on related 

matters to this action, required a considerable amount of time and effort behind the 

scenes to prepare.  Mr McCusker QC said that when appearing in the Warden's 

Court for a day or a half a day did not require a great deal of preparation, I cannot 

accept that submission.  Such matters require visits to sites, research in the Mines 

Department and many related matters which take up a very great deal of time, 

especially given the distances involved in the parties getting to and from the 

tenements from either Cunderdin or Perth or Bullfinch. 

 

I further accept that the telephone calls from Bullfinch by Mr Gardner to the 

plaintiff did in fact last as long as two hours and more.  That was the best evidence 

put before me and there was no particular objection to that type of evidence. 
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That being so, I accept the evidence of the plaintiff, who said that he carried out a 

great deal of work on the tenements and, although one can only arrive at the 

amount of compensation with some difficulty, that ordinarily does not prevent the 

court from arriving at a finding as to an amount of compensation which should be 

offered for the time spent on the work for the defendants. 

 

I am satisfied that the plaintiff's claim for compensation for 30 hours per week 

over a period of 48 hours per week at $50 per hour is not an outlandish claim at all.  

I note that counsel for the defendants indicated that a tenement manager would be 

paid $50 per hour and it is not unusual in the goldfields for a truck driver to be 

earning between $65,000 and $100,000 per year for driving his or her truck. 

 

As I have indicated, I accept the evidence of the plaintiff as to the amount of hours 

he worked.  I further accept that $50 per hour is not an unusual amount for a 

person acting in the role he provided.  I further reject the submission that the work 

carried out by the plaintiff was of a speculative nature, but merely arose out of the 

loose and casual nature which the defendants then carried out their work, and I 

find that the agreement exhibited here as number 1 was an attempt to genuinely 

protect the plaintiff in the event of the tenements not being sold.  Furthermore, that 

document did not consider the issue of a breakdown of the agreement and I 

therefore find that the work carried out by the plaintiff should be compensated for 

in terms of the time which I have outlined above. 

 

That being so, I am satisfied that the plaintiff's claim for compensation should be 

fixed at $72,000 which is an amount based upon 30 hours a week for 48 weeks at 

$50 per hour. 

 

I therefore order the following: 
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 (1) The plaintiff to have judgment in this matter in the sum of $72,000 

together with interest on that sum from the date of issue of the 

summons pursuant to S 32 of the Supreme Court Act. 

 

         (2) The defendants do pay the plaintiffs costs based on Division 2 

Complex Scale where appropriate and in the non routine scale where 

appropriate.  

 

 

K M BOOTHMAN SM   
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