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CALDER SM:   

THE PROCEEDINGS 

1  I have before me applications by Minerals Evaluation Network Pty 
Ltd, (“MEN”) Runyon Pty Ltd (“Runyon “) and Warwick John Flint 
(“Flint”) to be joined as defendants to  plaint 3/990 which seeks the 
forfeiture of exploration licence 20/422 (“EL 20/422”). 

2  A brief history of the matter now before me is as follows.  On 23 
August 1999, Coniston Pty Ltd ("Coniston") lodged plaint 3/990 seeking 
the forfeiture of exploration licence 20/422 upon the ground that for the 
year ended 20 August 1999 the tenement holder, Allan Neville Brosnan, 
(“Brosnan”) had failed to comply with the expenditure conditions 
applicable to the exploration licence.  The plaint is made pursuant to the 
provisions of section 98 of the Mining Act ("the Act"). 

3  The plaint was subsequently transferred to be heard before the 
Warden in Perth.  On 22 October 1999 the plaint was called on for hearing 
before the Warden in open court.  There was no appearance by the 
defendant Brosnan.  The plaintiff was represented by Mr Dillon.  Mr 
Dillon invited me to proceed to hear and decide the plaint based upon the 
contents of a form 5 which had been lodged in respect of EL20/422, dated 
22nd August 1999 and signed by Brosnan.  That form 5, lodged in 
accordance with regulation 22 for purposes of section 68(3) of the Act, 
stated that the total expenditure on the tenement during the year ended 20 
August 1999 was $1796.  I then drew to the attention of counsel that, 
amongst the papers which I then had before me, there was another form 5 
which was dated 11 October 1999 and which had been filed at the Perth 
Registry on 18 October 1999 in respect of the same tenement and in 
respect of the same year and which indicated that $20,880 had been spent 
on EL20/422.  That subsequent form 5 did not appear to have been signed 
by Brosnan. 

4  In view of the lodgment of the two conflicting form 5 reports of 
work done on the tenement, I was not prepared to decide the matter on 22 
October and reserved my decision.  I indicated to Mr Dillon that if I was 
not prepared to make the recommendation for forfeiture I would give him 
another opportunity to appear and make submissions. 

5  On 5 November 1999 the matter was again brought before me in 
open court and Mr Dillon appeared on behalf of the plaintiff.  Mr Brosnan 
was also present.  Mr Brosnan's appearance was somewhat fortuitous in 
that shortly before the hearing commenced, my clerk had noticed Mr 
Brosnan at the public counter of the Registry and informed him that the 
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plaint was about to be heard and suggested that he might like to appear 
and let the Warden know of his attitude towards the plaint. 

6  Mr Brosnan informed me that he had not lodged the second form 5 
and had had nothing to do with its lodgment.  He said that he did not 
oppose my making a recommendation for forfeiture of the tenement based 
upon non-compliance with the expenditure requirement.  I then said: 

"Mr Dillon, I had read your submissions.  I would have made the 
order in any event, I can say...But I was just concerned to 
overcome the difficulty of that form 5 that was subsequently 
filed...the second form 5 is the one I mean.  I will have to do a 
report and make a formal recommendation to the Minister.  I can 
indicate that I will be making a recommendation based on the 
brief facts that we discussed earlier and there won't be any need 
for an appearance." 

7  Shortly after the hearing of 5 November 1999, I received for the first 
time advice from the Department of Minerals and Energy of a deed of 
trust which had been lodged at the Perth Registry in March 1998 naming 
Brosnan as trustee and naming four beneficiaries, namely, MEN, Runyon, 
Flint and Brosnan himself.  The subject of the trust was described as 
"Exploration Licence 20/422".  It may be noted at this point that 
EL20/422 was applied for on 22 December 1997 but was not granted until 
21 August 1998.   My attention was also drawn by Departmental officers 
to the lodgment on 22 February 1999 of a caveat claiming an interest in 
EL20/422 arising out of the deed of trust.  The caveator was MEN. 

8  As a consequence of my becoming aware of those matters, I took the 
view that it would be inappropriate for me to proceed, as I had previously 
said it was my intention to do,  to make a recommendation to the Minister 
for forfeiture of the tenement without first making the beneficiaries named 
in the deed of trust aware of what had happened and extending to them an 
opportunity to appear before me and make submissions as to what course 
I should follow.  On 18 November 1999 I delivered an interim ruling to 
that effect.  A copy of that ruling, in which the background of this matter 
is more fully set out, is attached to these reasons. 

9  On 24 December 1999, the matter was again brought before me.  Mr 
Dillon represented Coniston.  MEN and Runyon were represented by Mr 
Johnson and Mr Flint appeared in person.  Brosnan did not appear. After 
hearing submissions, I gave directions as to the making of applications by 
any person who wished to be joined as a party to the plaint proceedings 
and for the filing and serving of written submissions and I adjourned the 
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matter to 9 March 2000.  Applications to be joined as defendants were 
subsequently lodged by MEN, Runyon and Flint. 

10  On 9 March 2000, I adjourned the hearing of the applications to be 
joined to 20 April 2000 and on that day heard submissions from counsel 
for the plaintiff, from Mr Johnston on behalf of MEN and Runyon, and 
from Mr Goldfinch on behalf of Flint.  In addition, I was provided with 
written submissions by Mr Dillon and Mr Johnston.  Brosnan did not 
appear on 9 March or 20 April 1999. 

11  An affidavit of the defendant Brosnan, dated 25 February 2000, 
which had been lodged at the Registry on 25 February 2000, was before 
me on 20 April 1999.I was not told who had lodged Brosnan’s affidavit, 
however, the remaining parties made reference to it in the course of the 
hearing and I have taken it’s contents into account. In addition, I had 
before me an affidavit of Leith Beal, sworn 14 January 2000 and lodged 
on that date in support of the application to join MEN and Runyon as 
defendants.  Mr Flint also lodged an affidavit dated 31 March 2000 in 
support of his application to be joined. 

THE SUBMISSIONS 

Submissions on behalf of the Plaintiff 

12  Mr Dillon argued that there was a threshold issue to be decided, 
namely, whether or not I, as Warden, had become functus officio when, 
during the course of the hearing on 5 November 1999 I had indicated that 
I would be making a recommendation to the Minister based upon the 
material which I then had before me and that I would recommend to the 
Minister that EL20/422 be forfeited as a consequence of the holder's non-
compliance with the expenditure condition for the year in question. 

13  He submitted that what I had then said was a "decision" made by me 
in open court which, once pronounced, could only be challenged by way 
of appeal to the Supreme Court.  He made reference to section 147(1) of 
the Act which says: 

"Except as provided in section 151, any party aggrieved by any 
final judgment, determination or decision of a Warden's Court, 
may appeal therefrom to the Supreme Court." 

14  In support of that submission, he made reference to the decision of 
the Supreme Court in Westside Mines Pty Ltd v Tortola Pty Ltd 
(unreported, 25 March 1986, Supreme Court of WA, Lib. No. 6225).  He 
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submitted that on 5 November 1999 I had made and pronounced a final 
judgment upon the issues which the plaint for forfeiture had raised to be 
decided upon by me. 

15  As an issue to be decided by me only if I did not accept that I am 
functus officio, Mr Dillon then argued that section 119(2) of the Act  had 
the effect that the oral agreement between Brosnan, MEN, Runyon and 
Flint, which was referred to in the deed of trust, was of no force and 
effect.  He said that the deed of trust itself could not overcome the 
provisions of section 119(2) because it neither created, assigned, effected 
or dealt with any interest in EL20/422. 

16  In that regard, he drew attention to the fact that at the time of the oral 
agreement and at the time of the execution of the deed of trust, there was 
no tenement in existence, EL20/422 having been granted several months 
later on 21 August 1998; the deed having been executed on 12 March 
1998. 

 

Submissions on behalf of Flint17  Mr Goldfinch submitted that it was 
possible for the parties to the deed of trust to have entered into an 
enforceable agreement as to future property in the form of EL20/422.  He 
said that, in any event, it was not appropriate in the course of interlocutory 
proceedings on the question of the joinder of defendants that the issue of 
what, if any, effect any prior oral agreements or the deed of trust had 
should be argued. 

18  He submitted that it would not be proper for the plaint to proceed 
without Flint being be joined, because that would have the effect of 
leaving Flint with no means of endeavouring to protect his asserted 
interest in the tenement at a hearing before the Warden and would mean 
that his only source of remedy would be a personal action against Brosnan 
as trustee. 

19  It was submitted that I was not functus and that it was proper for a 
Warden, in the course of acting administratively pursuant to the 
provisions of the Act, to look at and take into account material which is on 
the Departmental file and which is relevant to the questions or issues then 
before the Warden provided the Warden extended natural justice to parties 
to the proceedings then being conducted. 

20  He argued that no "decision" had been made by me as a consequence 
of what had been said by me at the hearing on 5 November 1999.  He 
pointed to the provisions of section 98(6), and in particular to the absence 
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in that subsection of any express reference to the Warden making a 
"decision" and to the presence of the direction therein that after the 
hearing of the application the Warden is to forward a "recommendation" 
to the Minister. 

 

Submissions on Behalf of MEN and Runyon 

21  Counsel for MEN and Runyon drew attention to the administrative 
nature of the functions being performed by the Warden upon an 
application for forfeiture of an exploration licence pursuant to the 
provisions of section 98 of the Act.  Reference was made to the decision 
in Re His Worship Mr Calder Sm; Ex Parte Gardner [1999] WASCA 28 

22  My attention was also drawn to a decision of my own, delivered 27 
June 1991 in the matter of Smith v Sita and Anor in which I expressed the 
view that: 

"Where a person who has a readily discernible interest in the 
outcome of a matter before the Warden in the sense, for example, 
that his pecuniary or proprietary interests or statutory rights may 
be adversely affected by the findings of and consequential actions 
of the Warden then...that person should have a prima facie right 
to be joined as a party." 

I also said: 
"...the Warden in hearing an application for forfeiture under S.98 
of the Act has a right and a duty to ensure that any person who 
has a genuine interest in the outcome of the application, in the 
sense that that person could be adversely affected thereby, 
should, out of fairness, if nothing more, be permitted, if he 
wishes, an audience and, if appropriate, be permitted to join as a 
party. 

I am still of those same views that I expressed in the matter of Smith v 
Sita.  Mr Dillon did not make any submissions to the contrary in that 
regard.  From  his client’s standpoint in these proceedings, what I had said 
in that case was not of itself an issue. 

23  Mr Johnston made reference to the factual matters set out in the 
affidavit of Leith Beau lodged in support of the application by MEN and 
Runyon to be joined as defendants.  In particular, he referred to the 
statement of Mr Beal in the affidavit as to discussions and agreements 
which had occurred between all four beneficiaries named in the deed of 
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trust concerning the marking out of EL20/422 and concerning  the making 
by Brosnan of the application for the grant of the tenement and the 
payment of the application fee and rental at the time of the making of the 
application.  He drew attention to a statement in the affidavit of Mr Beal 
as to how the deed of trust had come into existence.  Mr Beal had also 
sworn in his affidavit that the beneficiaries named in the trust, other than 
Brosnan, had expended $20,880 on the tenement during the year in 
question and that it was MEN and Runyon who had caused the form 5, 
dated 11 October 1999, to be lodged on 18 October 1999.   

24  Mr Johnston submitted that the applicants for joinder, having 
acquired an equitable interest in the tenement, were entitled to take action 
to protect their interest; an interest, he said, which had been acknowledged 
many times in the past by Brosnan.   

25  In response to Mr Dillon's submissions, Mr Johnston pointed to 
section 151(b) of the Act which says that there is no right of appeal under 
Part VIII of the Act: 

"In respect of any decision, order or recommendation of the 
Warden...upon any application for a mining tenement, the 
forfeiture thereof..." 

(Section 147 is included in Part VIII ) 
26  He submitted that the decision in Westside Mines relied upon by Mr 

Dillon did not support the proposition said by Mr Dillon to arise out of 
that decision. 

27  It was further submitted that, in any event, the preparation and 
forwarding to the Minister by the Warden of the Warden's report and 
recommendation pursuant to section 98(6) of the Act was not a "decision" 
by the Warden.  Counsel again referred to the provisions of section 151(b) 
of the Act in which a distinction is made between "decision" and 
"recommendation" of the Warden. 

28  It was argued that, as the Warden's functions pursuant to section 98 
were not exhausted at the conclusion of the hearing on 5 November 1999, 
the principles of functus officio could not have application. 

29  As to the effect of the provisions of section 119(2) of the Act, Mr 
Johnston referred to the recent decision of the Supreme Court of WA in 
the matter of Sorna Pty Ltd -v- Flint & Anor [2000] WASCA 22 and to 
the judgement of Murray J therein.  It was argued that, in the present case, 
MEN, Runyon and Flint were not relying merely upon an oral agreement 
to establish an interest in a tenement but relied upon an oral agreement 
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which had been reduced to writing in the form of the deed of trust.  He 
submitted that valuable consideration had passed to Brosnan, as trustee, 
for the right vested in the beneficiaries to require assignment of the 
expectancy;  that is to say, for the assignment of the interest in the 
tenement when it was granted in the future. 

CONCLUSIONS 

The Functus Officio Issue 

30  I consider that in respect of the plaint for forfeiture, I am not functus 
officio.  My reasons for that opinion are as follows.  Pursuant to section 10 
of the Act, the Minister is required to administer the Act.  In order to 
assist the Minister in the administration of the Act, it is provided in 
section 11, that there is to be a Department with officers appointed thereto 
to whom functions and powers of the Minister may be delegated.  By 
section 13 of the Act, Wardens may be appointed.  Section 13 is contained 
within Part II of the Act entitled "Administration, Mineral Fields and 
Courts". 

31  The Supreme Court, in the matter of Re His Worship Mr Calder Sm; 
Ex Parte Gardner [1999] WASCA 28 stated that in exercising powers 
vested in the Warden under the Act, where the Warden is sitting in "open 
court", which is not a Warden's Court, the Warden is performing an 
administrative function.  Section 98(3) says that an application for 
forfeiture of an exploration licence on the ground of non-compliance with 
the expenditure conditions is to be heard in open court by the Warden. 

32  Section 98(4)(a) empowers the Warden to recommend forfeiture of 
an exploration licence for failure to comply with the prescribed 
expenditure condition for exploration licences.  Section 98(6) then 
requires that, after the hearing of the application, the Warden is to forward 
to the Minister the Warden’s notes of evidence, a report and the Warden's 
recommendation.  That procedure presumes that the Warden has not 
dismissed the applications under Section 98 (5).  Subregulation (6) then 
makes provision to enable the Minister, before acting upon the Warden's 
recommendation, to "...require the Warden to take such further evidence 
or rehear the application as the Minister directs." 

33  Section 99 of the Act has the effect that the Minister, after receiving 
the Warden's recommendation, has a discretion as to whether or not the 
Minister will declare the exploration lease forfeited. 
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34  In my opinion, when acting pursuant to the provisions of section 98 
of the Act, the Warden can never be said to have made a "final decision" 
that the exploration licence or mining lease is to be forfeited.  It appears 
that the Warden must make findings of fact which are to be the basis upon 
which the Warden either recommends forfeiture or, in the alternative, 
imposes a penalty or dismisses the application for forfeiture.  However, 
such findings of fact cannot constitute a "decision", where a 
recommendation is made by the Warden, in the sense of there being a 
decision finally deciding the issue raised by the plaint for forfeiture, 
which issue is whether or not the tenement should be declared by the 
Minister to be forfeited. 

35  Whether or not there will be a declaration that the tenement is 
forfeited is a matter solely within the power and discretion of the Minister 
and is not a matter in respect of which the Minister is in any way bound to 
accept the recommendation of the Warden.  The Minister must receive the 
Warden's recommendation as a condition precedent to the exercise by the 
Minister of the Minister's functions and powers pursuant to section 99 but 
it seems that,beyond that, the Warden's report and findings of fact and the 
forfeiture recommendation need not necessarily be accepted by the 
Minister or taken into account in deciding whether or not to declare 
forfeiture. 

36  That the making of a recommendation for forfeiture by the Warden is 
not conclusive of the issue as to whether or not forfeiture should be 
declared becomes even more obvious when regard is had to the power 
given to the Minister in section 98(6) to require the Warden to either take 
further evidence or to rehear the application.  That is a matter entirely 
within the discretion of the Minister and in respect of which the Warden 
has no discretion to decline to act as directed by the Minister. In my view, 
if the Minister makes the requirement of the Warden pursuant to section 
98(6), the Warden is bound to comply with the direction.  It is also 
significant to note that once the Minister has received the Warden's 
recommendation, the powers of the Minister, pursuant to section 98, 
include powers similar to those granted to the Warden under section 98(4) 
where the Warden is not satisfied that the non-compliance is of sufficient 
gravity to justify the forfeiture.  Those powers are to impose a monetary 
penalty, to award the penalty in whole or part to the applicant, or to 
impose no penalty at all. 

37  In any event, regardless of the matters to which I have just made 
reference, I am of the opinion that it could never be said that in respect of 
the functions and powers of a Warden, exercisable by a Warden pursuant 
to the provisions of section 98, the Warden is functus officio unless and 
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until the Warden has completed the function which the Warden has 
undertaken and is obliged to complete and that the final or concluding 
element of that function has been fully exercised. 

38  In respect of the making of a recommendation for forfeiture, the 
forming of the view by the Warden that the findings of fact made by the 
Warden upon the evidence are such as to satisfy the Warden that there has 
been a non-compliance with the expenditure requirement which is, for the 
purposes of section 98(5) "...of sufficient gravity to justify the forfeiture" 
and even the announcement by the Warden in open court at the conclusion 
of the hearing that the Warden at that point in time intends to make a 
recommendation for forfeiture to the Minister, does not constitute the 
Warden taking the final or concluding step in the exercise of the function 
undertaken by the Warden when hearing an application for forfeiture of an 
exploration licence. 

39  Subject to the power of the Minister to make a requirement pursuant 
to section 98(6) that the Warden take further evidence or rehear the 
application, the final step for the Warden is the forwarding by the Warden 
to the Minister of the notes of evidence, the report of the Warden and the 
Warden's recommendation. 

40  In this case, none of those three last-mentioned things has occurred.  
The reason for that has been explained by me earlier in these reasons and 
in my interim ruling delivered on 18 November 1999. 

41  Because the Warden is exercising an administrative function when 
acting pursuant to the provisions of section 98 of the Act, and because that 
function requires the Warden to perform a "filtering" role for the benefit 
of the Minister, it is, in my opinion, appropriate for the Warden to always 
keep in mind the overall scheme and policy of the Act and to ensure that 
where matters have come to the attention of the Warden which may affect 
the exercise by the Minister of the Minister's powers and functions under 
sections 98 or 99 of the Act, that the Warden should, where it can be 
achieved without any prejudice to any party which cannot be overcome by 
reasonable means and where it can be done without denying any party 
procedural fairness or natural justice, put such matters before the Minister 
prior to the Minister being required to consider whether or not to direct 
the Warden to take further evidence or rehear the application pursuant to 
section 98(6) and prior to the Minister being required to act under section 
99. 

42  In my opinion, it is arguable that the report which the Warden is 
required to forward to the Minister pursuant to section 98(6) of the Act 
could include such matters as I have referred to in the previous paragraph 
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even though those matters were not canvassed in evidence at the hearing 
before the Warden but  all parties concerned should have first been made 
aware of the Warden's intention to include such matters in the report and 
given an opportunity to seek to be heard by the Warden thereon. 

43  In my view, such an approach is entirely consistent with the 
prevailing practice, which has been acknowledged as proper by the 
Supreme Court (Re Boothman SM ex parte Peko Exploration Ltd; 
Sup.Ct WA,FCt, 14/4/1997 Lib. No. 970613 ; per Ipp J at 16, with 
whom Malcolm CJ and Kennedy J agreed), of the Minister taking into 
account submissions from the parties after receiving the Warden's report 
and recommendation but prior to the Minister acting in accordance with 
section 99 .  It is also consistent with the role of the Warden, pursuant to 
section 98 of the Act, being one of assisting the Minister in the exercise of 
the Minister's role under section 99. 

44  I am of the opinion that, having become aware of the lodgment of the 
caveat claiming an interest arising out of the deed of trust which related to 
EL20/422 and having become aware of the other matters to which I made 
reference in my interim rulings, it would have been improper of me to 
have proceeded to make a recommendation to the Minister, as on 5 
November I had foreshadowed I would, without taking the step which I 
took in delivering my interim ruling on 18 November 1999. 

45  I consider it would have been improper to have not alerted the three 
beneficiaries (other than Brosnan) named in the deed of trust of the 
possibility that the tenement could be forfeited and to have not given them 
an opportunity to be heard before the matter of the application for 
forfeiture proceeded any further. 

46  I consider, further, that it would have been improper for me, if I had 
proceeded to the making of a report and recommendation to the Minister, 
to have not drawn the attention of the Minister to the deed of trust , to the 
lodgement of the caveat, to the fact that there were 2 conflicting forms 5 
on the registry file and to the absence of anything before me which could 
indicate that the beneficiaries were aware of the hearing of the forfeiture 
application and of  those other  matters to which I made reference in my 
interim ruling .  Not to have done so would have been unfair to MEN and 
Runyon and Flint and would have not placed before the Minister notice of 
circumstances which may have had a bearing upon the exercise by the 
Minister of his functions and powers under section 98(6) or section 99 and 
would not have alerted the Minister to interests claimed by other parties in 
respect of EL20/422 which interests were the subject of procedures, in the 
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form of registration of the deed of trust and in the form of the lodgment of 
a caveat, which had taken place pursuant to the provisions of the Act. 

47  I think it is appropriate, in the context of the provisions of section 98 
and 99 of the Act, where an important part of the function of the Minister 
is to decide whether or not, having regard to the policy of the legislation, 
it is in the best interests of the administration of the Act and the control 
and regulation of mining in the State, that the tenement be forfeited rather 
than the alternative of a penalty or no penalty be the outcome of the 
application for forfeiture, that the Minister, before making a decision be 
aware of all matters which may influence the Ministers decision. 

48  In that context, I think it can quite properly be said that it is not only 
the interests of the applicant for forfeiture and the holder of the tenement 
which must be taken into account; the interests of the State are also 
relevant.  The interests of the State include not only not ensuring and 
preserving the integrity of the scheme of administration and control of 
mining in the State which is established by the Act and regulations and 
other related legislation and by the application  thereto of the general law 
of the state, but include also preserving the confidence of the mining 
industry at large in the administrative and  the legal system created by the 
legislation in respect of mining and in the general law of the State which 
is applicable to that system. 

49  Such matters which I have just mentioned I consider I must take into 
account in deciding whether or not I should now proceed to make a report 
and a recommendation to the Minister after having received only the 
evidence which the parties who are at present on the record as plaintiff 
and defendant have wished to put before me but where it has come to my 
knowledge that there are other matters not raised in evidence or otherwise 
by those who appeared before me on the 5 November 1999 but which, 
nevertheless, I consider may have some bearing and which may properly 
need to be taken into account either by me or by the Minister as part of the 
administrative process required to achieve a final resolution of the 
application for forfeiture  which resolution is fair to all interested parties 
and which will achieve the policies and objectives of the Act. 

"The Deed of Trust" 

50  It appears that there is no dispute between Brosnan and the other 
three persons named as beneficiaries in the deed of trust, as to a trust deed 
having been executed by all of them.  Affidavits were lodged by both 
parties subsequent to my interim ruling.  The affidavit of Leith Beal, 
sworn 14 January 2000, in support of the application to join MEN and 
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Runyon and Flint contains a number of statements of fact which are 
consistent with statements of fact contained in the affidavit of Brosnan 
dated 25 February 2000. 

51  In written submissions, filed on 17 April 2000, on behalf of 
Coniston, Mr Dillon has made reference (paragraph 2(b)) to the affidavits 
of both Beal and Brosnan.  In written submissions in support of the 
joinder applications Mr Johnston also referred to Beal's affidavit.  At the 
time of lodgment of those submissions by Mr Johnston, Brosnan's 
affidavit had not yet been sworn.  Neither Beal nor Brosnan gave evidence 
before me at the hearing on 20 April of the  joinder applications. 

52  It is not open to me to make any findings of fact based upon those 
two affidavits where there are differences between the two affidavits.  I 
consider, however, that for present purposes - that is to say,in order to 
decide whether or not there was a deed of trust and, if so what its effect 
was or was intended to be by the parties and what its effect or 
consequences are in the context of the Act, in particular section 119(2) - 
for me to proceed upon the basis that where there is common ground set 
out in the affidavits and which none of those who appeared before me on 
20 April challenged , I should take that common ground into account in 
deciding the issues as to the deed which are presently before me. 

53  Beal has made reference to the payment of application fees and other 
costs connected with the making of the application by Brosnan for the 
grant of EL20/422.  He has referred to the deed of trust having been 
executed and stamped.  Brosnan, in his affidavit, acknowledges that he 
did apply for EL20/422 but says that he personally paid the application 
fees and rent and was subsequently reimbursed.  He confirms having 
received and signed the deed of trust. 

54  In his affidavit, Beal says, in effect, that on several occasions 
Brosnan had, in different ways, acknowledged the existence of the deed of 
trust and of the interests in EL20/422 of the other three named 
beneficiaries.  At paragraph 18 Beal  says that, by letter dated 1 December 
1999 from solicitors acting for MEN and Runyon, Brosnan was requested, 
pursuant to the provisions of the deed of trust, to execute transfers of 
shares in the tenement to each of the four named beneficiaries.  He said 
that no executed transfers had been received from Brosnan.  In his 
affidavit of 25 February 1999, Brosnan (paras 8 to 10), has acknowledged 
signing the deed of trust and returning it to the sender whom he believed 
to be Beal.  He also states that he later received from Beal a stamped copy 
of the deed. 
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55  There was nothing placed before me by Coniston to contradict the 
contents of the affidavits of Brosnan and Beal to the extent that in each of 
them there is a statement as to the existence of an oral agreement entered 
into prior to the making of the application by Brosnan for the grant of 
EL20/422 which agreement included a provision that, whether by way of 
advancement prior to the making of the application or by way of 
reimbursement after the making of the application, costs, being 
application fee and rent, would be borne by the other three parties to the 
agreement and that no part thereof would be borne by Brosnan. 

56  It is my opinion that the deed of trust dated 12 March 1998 created a 
trust and that as a consequence of his having signed it, Brosnan became 
both the trustee and a beneficiary and that, as trustee, he became bound to 
hold all interests in the trust property for the benefit of the named 
beneficiaries.  He thus became bound to hold it and to deal with it, not for 
his own use and benefit, but solely for the use and benefit of the 
beneficiaries.  That was the relationship which arose between the parties 
upon execution of the document. 

57  By the time of the execution of the deed of trust, a further step had 
been taken beyond the mere making of any oral agreement between the 
trustee and the beneficiaries.  That extra step was a step taken by Brosnan 
in that he had made application for the grant of EL20/422 and he had 
either used money provided to him by the other three beneficiaries in 
order to pay the necessary fees and charges upon application or, 
alternatively, he had used his own funds but only upon the understanding 
and in the expectation that he would be reimbursed the full amount and 
,therefore, at the time of signing of the deed, he had either been 
reimbursed or he was entitled to be reimbursed by the other three 
beneficiaries (see paragraph 5 and 7 of Brosnan's affidavit of 25 February 
2000). 

58  From the point of view of the position of MEN and Runyon and 
Flint, they had also altered their position from the time of the making of 
the original oral agreement in that they had, either before or after the 
making of the application for the grant of the tenement by Brosnan, 
advanced to him, in accordance with the oral agreement, the application 
fee and rental payable or paid upon the making of the application. 

59  As at the date of the signing of the deed of trust, namely, 12 March 
1999, the oral agreement had been partly performed.  Consideration had 
passed between all of those who were parties to both the oral agreement 
and to the deed of trust. 
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60  In recital (a) of the deed of trust it is said that the trustee has applied 
"…for the mining tenement...described in the Schedule hereto ("the 
Property").  Recital (c) says that "…the trustee holds the Property upon 
trust for the Beneficiaries".  The document then goes on to state that "...in 
CONSIDERATION OF the premises and in order to give effect thereto 
the Trustee...HEREBY DECLARES that it holds and hereafter shall 
continue to hold the Property upon trust for the Beneficiaries and shall, if 
called upon (sic) that the Beneficiaries transfer the Property to the 
Beneficiaries."  In the Schedule to the document "the Property" is 
described as "exploration licence 20/422...".   

61  As has been noted above, EL20/422 was not granted to Brosnan until 
August 1998, some 5 months after the execution of the deed of trust.  Mr 
Dillon has submitted that the deed of trust is defective as it seeks to create, 
assign, effect or deal with an interest which did not exist at the time of 
execution of the deed. 

62  The question of what may be trust property is dealt with in Jacobs' 
Law of Trust in Australia, chapter 24 at pages 657 to 659.  At paragraph 
2401, the authors state, quoting Underhill, Law of Trusts and Trustees, 
12th Edition: 

"All property, real or personal, legal or equitable, at home or 
abroad, and whether in possession or action, remainder, 
reversion or expectancy, may be made the subject of a trust 
unless (i) the policy of the law or any statutory enactment has 
made it inalienable;  or (ii), where the property is land abroad 
the Trusts sought to be created are inconsistent with the lex loci 
situs." 

The authors go on to say: 
"The property, the subject of the Trust, must be certain but, 
provided that it is capable of being disposed of inter vivos or by 
will, it may be the subject of a valid trust." 

At paragraph 2404, it is said: 
"Although at law the purported assignment of a possibility of 
acquiring property in the future was meaningless and void, 
equity regarded such an assignment as an agreement to assign 
the property when it came into existence.  However, since there 
was no property in existence at the time of the purported creation 
of the trust, there could not be an immediately existing trust, 
either by transfer of the property to trustees or by declaration of 
trusts.  It has thus been said that there can be no trust of a 
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possibility or expectancy.  Yet because the property is capable of 
identification when it does come into existence, equity does not 
permit the matter at that stage to rest in contract only.  Provided 
that there is consideration, this being necessary, as no 
completely constituted trust can be created of property not in 
existence, equity will seize upon the property as soon as it does 
come into existence and a completely constituted trust will then 
arise: 

'(a) a man cannot in equity, any more than at law, 
assign what has no existence.  A man can contract to 
assign property which is to come into existence in the 
future, and when it has come into existence, equity 
treating as done that which ought to be done, fastens 
upon the property and the contract to assign thus 
becomes a complete assignment.' 

 "The matter does not rest merely in contract;  since 
equity, in a case where equity would grant specific 
performance of that contract when the property is 
acquired, binds the property itself once it is acquired..." 

63  I am of the opinion that in the present case there was an express trust 
created by the deed of trust in respect of EL20/422 completely constituted 
when that tenement came into existence upon its grant by the Minister to 
Brosnan.  The relationship which then existed between Brosnan and the 
four beneficiaries pursuant to the deed in respect of EL20/422 was one of 
a trustee and beneficiaries.  There was a fiduciary relationship pursuant to 
which Brosnan had, and continues to have, a duty as trustee to act in 
accordance with his obligations as expressed in the trust document and an 
obligation to not use his position as trustee for the purpose of himself 
acquiring any personal advantage over the beneficiaries or causing or 
allowing any third party to acquire any advantage over the beneficiaries 
concerning any rights on interests accruing to them as beneficiaries. 

64  Brosnan has a duty as trustee to act in the best interests of the 
beneficiaries.  His conduct to date, so far as it has emerged from the 
proceedings before me, would appear to be in conflict with his duties as a 
trustee. 

Section 119(2) of the Act 

65  Section 119(2) of the Act has been recently considered by the Full 
Court of Western Australia in the matter of Sorna Pty Ltd -v- Flint & 
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Anor [2000] WASCA 22.  That was a case involving consideration by the 
Full Court as to whether or not a trust other than an express trust had been 
created as a consequence of the conduct of the parties connected with the 
application for and granting of a mining tenement. 

66  Murray J, with whom Ipp and Templeman JJ agreed, said (para 37): 

"Without going in detail to the relevant provisions of the Mining 
Act, it is clear that title to the ground the subject of a mining 
tenement is rooted in the grant made in accordance with the 
statutory procedures:  Hot Holdings Pty Ltd v Creasy (1995) 
185 CLR 149.  By definition, in s.8(1), a mining tenement may 
take various forms depending upon the form of the grant under 
the Act but whatever form it takes the tenement 'includes the 
specified piece of land in respect of which the mining tenement is 
so granted or required.'  The tenement itself is, of course, a form 
of property and  by the Act s.119(1), subject to the Act, it may be 
sold, encumbered, transmitted or otherwise disposed of, such a 
disposition carrying with it the interest in the land which the 
tenement represents but by s.119(2)" 

( his Honour then quoted section 119(2)). 
67  His Honour then went on to consider section 4 of the Statute of 

Frauds and section 34 of the Property Law Act (WA).  He then said (at 
para 41): 

"It follows, in  my opinion, that in accordance with the plain 
wording of the subsection, an oral agreement having the effect of 
purporting to create an equitable interest in the mining tenement 
by way of implied or resulting trust or a constructive trust arising 
by implication from the common intention of the parties would 
not be legally effective." 

He then (para 43) said: 
"In my opinion, there is nothing contrary to the view of s.119(2) 
which I have set out above in the decision of the Full Court in 
Tunza Holdings Pty Ltd v Haoma Mining NL, unreported;  
FCtSt of WA;  Library No 970720; 18 December 1997.  In that 
case Malcolm CJ, with whom Ipp and Murray JJ agreed, at 14 
said of s.119 that: 

'It has been accepted that a provision of this kind allows for the 
enforcement of equitable interests which are evidenced in writing 
and will not preclude the enforcement of personal rights in 
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contact or in equity against the registered holder of a mining 
tenement assuming, without deciding, that where a tenement is 
held upon a constructive trust, it is open to a court to grant relief 
because constructive trusts arising by operation of law will 
generally prevail over statutory requirements of form for 
dealings in the absence of clear language to the contrary, I do 
not consider that this advances a case.' 

This is clearly an obiter observation, restricted to equitable 
interests which are evidenced in writing and possibly to that form 
of constructive trust, irrelevant, in my view, to this case, where 
the trust is truly a remedial institution in the terms described by 
Deane J." 

68  Murray J then went on to make reference to the comments of 
Kennedy J in Terrex Resources NL v Magnet Petroleum Pty Ltd 
(1988) 1 WAR 144.  In that case, Kennedy J was giving consideration to 
the effect of section 80 of the Petroleum (Submerged Lands) Act 1967, 
enacted by the Commonwealth and by Western Australia.  Kennedy J said 
(at 162): 

"The purpose of s.80 is to prevent legal or equitable interests in 
permits from being created, assigned, effected, or dealt with, 
whether directly or indirectly, except by an instrument in writing.  
It does not provide that oral agreements shall be of no force; see 
s.81(2).  Accordingly, although an oral agreement may not, for 
example, assign an interest in a permit, this is not to say that it 
does not create a personal right in contract.  I consider that it 
does." 

69  Murray J (at para 45), said that it was his opinion that what Kennedy 
J had said in Terrex Resources was consistent with what he (Murray J) 
had said in Sorna's case about section 119(2).  It should be noted that the 
comments of Malcolm CJ, Kennedy J and Murray J were all made in the 
context of cases which concerned the question of constructive or implied 
trusts and not express trusts such as is evidenced by the deed of trust in 
the present case. 

70  In my opinion, for the purposes of section 119(2), of the Act, the 
deed of trust created an equitable interest in, initially, the expectancy of 
the future grant of the tenement which arose out of the application having 
been made by Brosnan and, upon the grant of the tenement, an equitable 
interest in the tenement itself.  I am of the opinion that the deed of trust is 
an instrument in writing for the purposes of section 119(2) of the Act. 
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71  For all of the above reasons, I rule that each of Minerals Evaluation 
Network Pty Ltd, Runyon Pty Ltd and Warwick John Flint, having an 
equitable interest in EL 20/422 arising out of the deed trust which interest 
is recognizable by the provisions of the Act and which may be transferred 
or otherwise dealt with under the Act, and which is now in jeopardy by 
the plaint and in respect of which the trustee Brosnan may not be acting in 
their best interests as beneficiaries, be joined as defendants to plaint 
3/990. 

 
END OF DECISION 
[attachment : interim ruling 18 Nov.1999] 
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