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MALONE SM. 
 
 
 
INTRODUCTION 
 
This matter consists of three Plaints each seeking a recommendation that 
particular exploration licences be forfeited. 
 
The bases of each plaint is the allegation that the tenement holder had 
failed in each case to comply with expenditure conditions in respect of 
the particular exploration licence. 
 
There are also three related Plaints each seeking declarations about the 
expenditure reports filed in respect of each of the tenements. 
 
 
 
 
THE PLAINTS ( 5/001, 6/001, 7/001) 
 
The plaints in each case were dated 6 September 2000.  
 
 
 CLAIM 
 
The Plaintiff claims in each case was the same and was as follows; 
 
"The Defendant has failed to comply with the expenditure conditions 
imposed by Regulation 21 of the Mining Act Regulations for the 
expenditure year ending on the 23 June 2000 in respect of Exploration 
Licence (31/233, 31/234, 31/235) in breach of Section 62 of the Mining 
Act 1978 in that it has failed to expend or cause to be expended the sum 
of $10,000 in mining on or in connection with mining on the Tenement 
and that such failure is of sufficient gravity to justify forfeiture." 
 
 
 RELIEF SOUGHT 
 
The relief sought was as follows; 
 
"that Exploration Licence (E31/233, 31/234, 31/235) be recommended 
for forfeiture pursuant to Section 98 of the Mining Act 1978." 

 3



MALONE SM                               [2001] WAMW  

HISTORY OF THE PROCEEDINGS. ( 5/001, 6/001, 7/001) 
 
The plaints were each accepted by the Mining Registrar on 7 September 
2000 and in each cases summonses were issued dated 7 September 2000. 
 
 
 
 
 NOTICES OF DEFENCE( 5/001, 6/001, 7/001) 
 
A Notice of Defence, in each case dated 14 December 2000, was filed. 
 
Two of the defences were identical and the third very similar The 
defences for Plaints 5 and 6/001 were both in the following terms; 
 
1. The Plaintiff's Claim is not admitted. 
2. The Defendant has complied with the expenditure condition on 

(E31/233, E31/234, E31/235) in that it has spent, or has caused to 
be spent, expenditure of at least $10,000 on or in connection with 
mining during the year ending the 23rd June 2000. 

3. If, which is not admitted, the Plaintiffs claim is correct, the 
evidence will show this is a proper case for the Warden to fine in 
lieu of forfeiture. 

4. The proceedings be dismissed on the basis that they constitute an 
abuse of process. 

And the defendant claims 
 Indemnity costs against the Plaintiff in defending this action on the 
basis that the Plaint if frivolous and vexatious and an abuse of the process 
of this Court. 
 
The defence for 7/001 had an additional paragraph stating; 
 
"The required expenditure on Exploration Licence 31/235 is $10,000." 
 
 
 
 
 
THE PLAINTS (35/001, 36/001, 37/001) 
 
The plaints in each case were dated 8 December 2000.  
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 CLAIM 
 
The Plaintiff claims in each case was the same and was as follows; 
 
 
  NATURE OF CLAIM 
 
A Form 5 Report in respect of Exploration Licence (31/233, 31/234, 
31/235) was lodged with the Department of Minerals and Energy on 11 
September 2000 purporting to be for the expenditure year ending 23 June 
2000, and the Department accepted such lodgement contrary to the 
provisions of the Mining Act 1978 and Regulations. 
 
 
  PARTICULARS 
 
(a) The Form 5 Report was required to be lodged by the Tenement 

Holder on or before 23 August 2000. 
(b) The Second Defendant did not prior to 23 August 2000 extend the 

time for lodging of the Form 5 Report. 
 
 
 
  NATURE OF RELIEF SOUGHT 
 
1. A Declaration that the Form 5 Report lodged on 11 September 

2000 for the expenditure year ending 23 June 2000 was accepted 
for lodgement on behalf of the Second Defendant contrary to law. 

2. A Declaration or in the alternative an Order that the Registrar of 
Exploration Licence (31/233, 31/234, 31/235) be amended by 

 
(a) Deleting the Form 5 Report from the Register; and  
(b) Specifying the Expenditure for the expenditure year ending 

23 June 2000 as Nil. 
 
 
 
HISTORY OF THE PROCEEDINGS. ( 35/001, 36/001, 37/001) 
 
The plaints were each accepted by the Mining Registrar on 12 December 
2000 and in each cases summons were issued dated 12 December 2000. 
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RELEVANT STATUTORY PROVISIONS 
 
 

MINING ACT 1978 

Section 62.  

Expenditure conditions  
 
During the currency of an exploration licence the holder thereof shall 
comply with the prescribed expenditure conditions relating thereto, unless 
in accordance with this Act total or partial exemption therefrom is 
granted. 
 
 
Section 98.  
 
Application for forfeiture on other grounds  
(1) Where the requirements of this Act are not being complied with 
in respect of the expenditure conditions applicable to an exploration 
licence or a mining lease, any person may apply to the warden for the 
forfeiture of such licence or lease as provided in this section. 
(2) An application for forfeiture under this section shall be made, 
during the expenditure year in relation to which the requirement is not 
complied with or within 8 months thereafter, in such form and manner as 
may be prescribed and shall be accompanied by the prescribed fee. 
(3) The application for forfeiture shall be heard in open court by the 
warden. 
(4) (a) When the warden finds that the holder of an exploration 
licence or lessee of the mining lease has failed to comply with such 
requirements as are mentioned in subsection (1), the warden may 
recommend the forfeiture of such licence or lease, or impose a penalty 
not exceeding $5 000 as an alternative to the forfeiture or dismiss the 
application. 
 (b) Where a penalty is imposed under this section the 
warden may award the whole amount of the penalty or any part thereof to 
the applicant. 
(5) A recommendation shall not be made under subsection (4) unless 
the warden is satisfied that the non-compliance with such requirements is, 
in the circumstances of the case, of sufficient gravity to justify the 
forfeiture. 
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(6) As soon as practicable after the hearing of the application the 
warden shall forward to the Minister the notes of evidence, with a report 
and the warden's recommendation, if any, on the application and the 
Minister may, before acting on the recommendation, require the warden 
to take such further evidence or rehear the application as the Minister 
directs. 
(7) No exploration licence or mining lease shall be forfeited for non-
compliance by the holder or lessee thereof with the expenditure 
conditions, if the holder or lessee satisfies the Minister that the non-
compliance therewith has been occasioned by a strike. 
(8) If the applicant fails to proceed with his forfeiture application, 
the warden may award the holder or lessee such sum for costs and 
expenses as he thinks fit. 
(9) Where any penalty imposed by a warden as an alternative to 
forfeiture under subsection (4) is not paid within the time specified by the 
warden, or within 30 days of the order made by the warden where no 
other time is specified, the warden shall make a recommendation to the 
Minister as to whether or not the licence or lease should be forfeited. 
 
 
MINING REGULATIONS 
 
Regulation 21 
 
Expenditure condition  
 
(1) The holder of an exploration licence shall expend, or cause to be 
expended, in mining on or in connection with mining on the licence 
during each year of the term of the licence or, where the term of the 
licence is extended under section 61(2), during each of the first 5 years of 
that term    
 (a) in respect of an existing exploration licence, not less 
that $300 for each square kilometre or part thereof of the area of the 
licence with a minimum of $20 000; or 

 (b) in respect of a graticular exploration licence    
 (i) not less than $10 000 where one block only is 
subject to the licence; 
 (ii) not less than $15 000 where 2 blocks only are 
subject to the licence; 
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 (iii) where 3 or more blocks are subject to the 
licence, not less than an amount assessed by reference to the number of 
blocks comprising the licence, calculated at $900 per block with a 
minimum of $20 000. 
(1aa) Expenditure incurred under subregulation (1) or (1b) during the 
month in which the anniversary date of the commencement of the term of 
the licence occurs may be treated by the holder as expenditure incurred in 
either the year immediately preceding that anniversary date or the year 
starting from such date (including any period referred to in subregulation 
(1c)). 
(1a) Where a part of a block comprises or is included in the land in 
respect of which an exploration licence is granted, the whole of that block 
is deemed to be subject to the licence for the purposes of subregulation 
(1)(b). 
(1b) If the term of an exploration licence is extended under section 
61(2), the holder of the exploration licence shall, subject to subregulation 
(1d), expend, or cause to be expended, in mining on or in connection with 
mining on the licence    
 (a) during the sixth and seventh year of the term of the 
licence, not less than $50 000 per year; 
 (b) during the eighth, ninth and any subsequent year of 
the term of the licence, not less than $100 000 per year, 
  irrespective of the area of the licence or, in the case of a 
graticular exploration licence, the number of blocks that are subject to the 
licence. 
(1c) Subregulation (1) applies in respect of any period in which an 
exploration licence continues in force because of  
 (a) an application to extend the term of the licence under 
section 61; 

 (b) an application for a lease under section 67; or 
 (c) an application for a retention licence under section 
70B, 
  except that the amount to be expended during that period is 
to be calculated on a pro rata basis for each whole month from the last 
anniversary date of the commencement of the term of the licence until the 
application is determined. 
(1d) If an application for the extension of the term of an exploration 
licence is granted after the date on which the licence would have expired 
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(but for section 61(3)), the amount to be expended under subregulation 
(1b) during the period from the date on which the application is granted 
until the next anniversary date of the term of the licence is to be 
calculated on a pro rata basis for each whole month of that period. 
(1e) The specific provisions in regulation 96C, relating to allowable 
expenditure and non-allowable expenditure for the purposes of 
calculating expenditure under a licence, apply when calculating 
expenditure under this regulation. 
(2) If an exploration licence is surrendered then a pro rata reduction 
of the amount to be expended will apply in respect of each whole month 
from the date of surrender to the next anniversary date of the 
commencement of the term of the licence. 
(3) If during a particular year of the term of an exploration licence or 
any period referred to in subregulation (1c), the holder of the licence is 
directly engaged part-time or full-time in mining on land the subject of 
the licence, an amount equivalent to the wages the holder would 
otherwise have earned if similarly employed elsewhere in the district is to 
be deemed to have been expended during that year or period, as the case 
requires. 
 
 
 
Regulation 22.  
 
Reports to be filed  
 
(1) The reports required under section 68(3) shall be a report on 
operations on the mining tenement in the form No. 5 in the First Schedule 
to be filed within 60 days after    
 (i) each anniversary date of the commencement of the 
term of the licence; 
 (ii) the surrender, forfeiture, expiry or other cancellation 
of the licence; 
 (iii) the surrender of any portion of the licence, relating to 
all work done during the tenure of the licence on that surrendered portion, 
  or within such further period as the Minister may approve 
prior to the date due for filing of the report. 
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(2) A person who, in a report required under section 68(3), gives 
information that the person knows is false or misleading in a material 
respect commits an offence. 
 
 
 
 
Regulation 48.  
 
Plaint for forfeiture  
 
An application for the forfeiture of a mining tenement under section 
96(1)(b) or section 98 of the Act shall be made by way of plaint in the 
form No. 33 in the First Schedule. 
 
 
FUNCTION OF THE WARDEN 
 
My understanding is that the position of the Warden in relation to 
application pursuant to section 98 of the Mining Act 1978 has been 
confirmed in the decision of Re Malley SM ex parte Gardner (2001) 
WASCA 29, CIV 1143 of 2000, delivered;14/2/2001  
 
In that decision Malcolm CJ, with whom Owen, Parker and Wheeler JJ 
agreed, said the following; 

"...Ipp J (with whom Pidgeon J agreed) held in Re Calder; Ex 
parte Gardner (No 1) that "the Warden" was used in the Act in a 
number of different contexts.  For example, his Honour said at 528: 

"The Act defines 'warden' as a warden of mines, and a 
'Warden's Court' as a court constituted under the Act (s 8(1)).  
This distinction, however, is not maintained with clarity 
throughout the Act.  The Act provides for a number of 
separate and different ways in which the various statutory 
functions of the warden may be performed.  These are by the 
warden sitting as the Warden's Court, by the warden in open 
court, and by the warden, as it were, without any 
qualification.  In some instances the lines of demarcation 
between these functions are not clearly drawn and at times 
distinctions apparent in some part of the Act are blurred in 
others." 

Ipp J also said at 528 - 529: 
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"Before going to the particular sections of the Act, it is 
helpful to have regard to the natural meaning of the terms, 
'the Warden's Court' and 'the warden sitting in open court'.  
In my opinion, the natural meaning of these terms indicates 
that when the warden sits as 'the Warden's Court', the warden 
sits as a court, performing judicial functions and exercising 
the jurisdiction and powers of a Warden's Court as defined 
by the Act.  The term 'the warden sitting in open court' is 
used, it seems to me, in contra-distinction to 'the Warden's 
Court' and connotes the warden performing functions other 
than those performed when sitting as the Warden's Court.  
By qualifying the reference to 'the warden' by the words 'in 
open court', the Act requires that the functions performed by 
the warden 'in open court' are to be performed publicly (that 
is, in open court). 

The only 'court' created by the Act, over which a warden 
may preside, is a Warden's Court.  Section 13 of the Act 
entitles the Governor to appoint both Stipendiary Magistrates 
and other 'fit and proper persons' to be wardens of mines, but 
provides that only a Stipendiary Magistrate is authorised or 
empowered to preside in a Warden's Court.  Thus, while a 
warden who is not a Stipendiary Magistrate may perform 
functions 'in open court', a warden who is not a Stipendiary 
Magistrate may not sit as a 'Warden's Court'.  Thus, it seems 
to me, whenever a warden sits 'in open court' as opposed to 
in the Warden's Court, the warden is not sitting as a court.  I 
therefore respectfully disagree with the view expressed by 
White J in this regard in Re Warden Boothman; Ex parte 
Optimum Resources Pty Ltd v Kalgoorlie Consolidated 
Gold Mines Pty Ltd (unreported; SCt, WA, Library No 
970347, 11 July 1997).  His Honour was there dealing with 
the question whether the warden, in making a grant of a 
prospecting licence, was acting administratively or 
judicially." 

The conclusion expressed by Ipp J was that the general intention of 
the Act was that the Warden, in those instances when required to 
sit "in open court", was acting in an administrative capacity.  His 
Honour went on to say at 529: 

"Whether, in so sitting, the warden is required to act 
judicially depends on the nature of the power to be 
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exercised.  See Ridge v Baldwin ([1964] AC 40 at 76), per 
Lord Reid." 

Ipp J also referred to the provisions of the Act which referred to the 
Warden sitting "in open court" and demonstrated by reference to 
the nature of the particular duties the Warden was required to carry 
out that, in virtually all instances, an administrative and not a 
judicial function was being performed, while recognising that in 
most, if not all, instances the Warden was required to act judicially.  
.. 

The various provisions of the Act which require the Warden, sitting 
in open court, to recommend to the Minister whether or not various 
mining tenements should be granted or forfeited have been said to 
require an entirely ministerial or administrative act and not a 
judicial act, with the consequence that such a recommendation does 
not come within "civil proceedings" as referred to in the Act: 
Smith v Leibig (1925) 26 WALR 10 at 11 per Northmore J; and 
see Westside Mines Pty Ltd v Tortola Pty Ltd, supra, at 350 per 
Rowland J. 

Ipp J concluded at 530 - 531 that the power to recommend 
conferred on the Warden in s 59(4) was an administrative function, 
albeit it was required to be performed judicially. … 

Ipp J at 531 went on to consider the provision in s 98 of the Act for 
applications for the forfeiture of exploration licences and mining 
leases, where expenditure conditions had not been complied with.  
Section 98 provides that such proceedings are initially to be heard 
"in open court" by the Warden.  The Warden is empowered to 
recommend to the Minister whether or not the tenement should be 
forfeited.  The decision as to whether forfeiture should take place is 
made by the Minister pursuant to s 99. 

In Re Calder; Ex parte Gardner (No 1) at par 19, p 531, Ipp J said: 

"In Re Warden Burton SM; Ex parte Roberts (1997) 18 
WAR 379 this Court assumed that discovery was available 
in proceedings under s 98, but the only issue for 
determination in that case was, as Steytler J put it (at 380), 
'Whether or not the plaintiff in forfeiture proceedings 
brought under s 98 … is entitled to obtain an order for 
discovery of documents … against the holder of a mining 
lease when that holder is a company'. (my emphasis)  The 
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point presently in issue has not been considered.  In my 
opinion, there is no difference in principle between the 
warden's function in making recommendations for the grant 
of a tenement and the warden's function in making 
recommendations for the forfeiture of a tenement." 

Ipp J went on to say at 531: 
"Section 98(4) empowers the warden when the expenditure 
conditions have not been complied with, to impose a penalty 
on the holder of an exploration licence or mining lease of not 
more than $5000.  Section 98(8) empowers the warden to 
make certain orders in regard to costs and expenses.  It is not 
necessary to decide whether the powers under s 98(4) and 
(8) are judicial or administrative.  I should say, however, that 
there is no reason why an administrative entity should not be 
given power to impose a penalty or order costs, and it is to 
be borne in mind that the penalty and cost powers are 
ancillary to the power to make recommendations." 

Ipp J held that, ..references in the Act to the Warden "sitting in 
open court" were references to the Warden so sitting for the 
purposes of exercising administrative functions under the Act.  
Wallwork J reached the same conclusion at 535 - 539.  It followed 
that certiorari would not lie to quash a decision of the Warden 
refusing to order discovery in relation to the application for 
exemption ..The same conclusion was reached with respect to the 
power of the Warden to deal with ..the forfeiture of mining leases 
under s 98….." 

 

MATTERS TO BE INQUIRED INTO 
 
Pursuant to section 98(4) it is necessary in considering the applications 
for forfeiture of the exploration licences to ascertain whether the evidence 
enables a finding that the tenement holder has failed to comply with the 
expenditure requirements of the exploration licences. If a failure to 
comply with the expenditure requirements is established  it is then 
necessary to decide whether the non-compliance is of sufficient gravity to 
justify a recommendation for forfeiture of the exploration licences or 
whether the imposition of a fine is more appropriate. If non compliance 
with the expenditure conditions is not established then the application is 
to be dismissed. 
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PRELIMINARY ISSUES 
 
At the commencement of the hearing Mr Weldon raised two preliminary 
issues for determination. 
 
Those matters were decided and made the subject of ex tempore 
decisions. However for the sake of completeness the situation is 
summarised as follows. 
 
 ORDER FOR THE HEARING OF THE COMPLAINT. 
 
The first issue was in which order the plaints were to be heard. 
 
It was decided that the Plaints dealing with the seeking of a declaration 
should be dealt with first, as that determination would affect the 
presentation of the evidence in respect of the other plaints. 
 
 DECLARATIONS CONCERNING THE VALIDITY OF THE 
FORM 5'S 
 
The next issue was whether there should be the declarations made as 
sought in the Plaints 35/001, 36/001 and 37/001.  
 
I decided, with particular reference to the decisions of Warden 
Packington SM in Luff -v- Midreef Pty Ltd and Minister for Mines 
(Volume 13 No. 26) and Warden Calder in Lone Hand and Associates 
Pty Ltd -v- Kingfisher Resources Pty Ltd, Paulson and the Minister 
for Mines (WA) [2001] WAMW 3 that I would make the declarations 
sought in respect of the relevant Form 5's that they had been accepted for 
lodgment by the Minister for Mines contrary to law. 
 
I was not prepared to make the other declarations or orders applied for. 
They sought the deleting of the Form 5 from the Register and the 
specifying in the register for the relevant expenditure year that the 
expenditure was "nil". 
 
The matter then proceeded, in view of the decision of Commercial 
Properties Pty Ltd and Australian United Gold NL -v- Italo 
Nominees Pty Ltd (1988) Wardens Case No. 33 in Volume S2 on the 
basis that the Plaintiff had established a prima facie case of non-
compliance with the expenditure conditions of the various tenements. An 
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evidentiary onus then shifted to the Defendant to establish compliance 
with those expenditure conditions. 
 
For my part I remain sceptical whether this approach is entirely correct. 
 
In the Commercial Properties case no expenditure report was filed. In 
this matter an expenditure report was filed but because it was out of time 
and no extension of time was sought for its lodgment prior to lodgment it 
was filed contrary to law. Correspondence to the Department from its 
legal advisers canvassed the fact that although not sanctioned by law the 
practice of the Department of accepting late Form 5's is likely to 
continue. It seems to me to be an arguable possibility that the declaration 
of the filing of a Form 5 contrary to law does not necessarily produce the 
conclusion that there has been a prima facie case of non compliance with 
the expenditure conditions of the tenement. It seems to me to be arguable 
that the evidence constituted by the late Form 5 could be accepted as 
sufficient to displace any prima facie conclusion of non-compliance.  
 
I also query whether while sitting in an administrative capacity whether it 
is in fact possible or appropriate to make the declarations as to the Form 
5's. 
 
These questions however, will have to be determined in other matters. 
 
 
 
 
 
EVIDENCE FOR THE PLAINTIFF 
 
The Plaintiff's evidence was confined to the tendering of certified copies 
of the register in respect of each of the tenements. These became exhibits 
one, two and three. 
 
 
 
 
 
 
EVIDENCE FOR THE DEFENDANT 
 
Graeme Ian Smith is the Company Secretary for Croesus Mining. Mr 
Smith has a Bachelor of Economics, a Master of Business 
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Administration, he is a Fellow of the Institute of Certified Practising 
Accountants, a Fellow of the Chartered Institute of Secretaries and is a 
member of the Australian Institute of Mining Metallurgy. Mr Smith 
obtained his degree in 1986 and his MBA in 1995. 
 
Mr Smith has been Company Secretary/Financial Controller since 1992. 
 
Mr Smith has had some involvement with the tenements the subject of the 
forfeiture Plaints. 
 
Mr Smith is familiar with the joint venture agreement between Croesus 
Mining and Heron Resources tendered as Exhibit D. This was dated 
March 1999. 
 
Under the joint venture agreement Croesus had to maintain minimum 
requirements of expenditure set by the Department of Minerals and 
Energy and earn an equity of eight percent by spending a certain amount 
of money, $750,000, over a period of time over the project. 
 
In March 1999 Croesus carried out work pursuing an interest in gold 
resources and reserves. 
 
The expenditure reports - Form 5's - were lodged by the tenement 
manager Lloyd Jones. Jones produced the final copy from data supplied 
by Smith and a geologist. There is a trickle down effect. The geologist 
asks for information and it comes from accounting records. 
 
The company runs an accounting system that is coded directly to a 
tenement. Expenditure is coded by the geologist with a tenement number 
as part of the Code. Expenditure on tenements is coded on timesheets and 
invoices. 
 
In respect of the tenement E31/233 the expenditure stated in the Form 5 
actually understated the money in fact spent on the tenement by $1800. 
In terms of salary the time of the exploration manager spent reviewing 
files and drill data is recorded on time sheets and thereby allocated to the 
specific tenements worked on.  
 
The expense of geologists is coded with their expenses being apportioned 
between the tenements being worked on. 
 
Drilling invoices are coded so they are allocated to the tenements 
specifically being worked on. 
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Motor vehicle expenses are allocated on a standard vehicle cost of $120 
per day which is less that the applicable motor vehicle hire rate of $150 
 
Consumables are held in house and are only allocated to a tenement if 
bought for a specific job. 
 
The use of a "GPS" is charged to a tenement at the rate of $25 per day. 
 
The cost of assays are also allocated to the specific tenement. 
 
Administrative costs consist of Smith's time in performing the necessary 
accounting functions, the cost of the office junior, the Managing 
Directors time, the Land Managers time and the Exploration Managers 
time if not otherwise allocated. The administrative overheads for the 
Company amount to some $1.8m which computes to over $3500 per 
tenement. The claimed amount of $1396 is therefore well within that 
figure. 
 
The Form 5 for E31/233 showed expenditure of $10701 whereas the 
actual expenditure was $11095.61. No administrative costs were claimed 
and these would add some $1200 if added in. 
 
In the case of E31/234 $2500 was spent on the tenement in addition to the 
amount shown in the Form 5. 
 
In the case of E31/235 the amount claimed was $16,600 but in fact 
$18,312 was spent. The expense of some aerial photography conducted 
on the tenement was missed. 
 
 
 
Brendon David Sidds has a Bachelor of Applied Science in Applied 
Geology which he obtained from a university in South Australia in 1986. 
He moved to Kalgoorlie in late 1988 and has been involved in the gold 
mining industry ever since. He has been contracting as a geologist since 
mid 1990.  
 
Sidds became the senior exploration geologist for Croesus Mining in 
early 1998. Most of his contracting is done to Croesus. 
 
Having done work Sidds renders an invoice to Croesus and that is paid in 
due course. 
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Sidds did work on E31/233 between March and June 2000. It was part of 
a large regional project and therefore Sidds has had something to do with 
all of the projects tenements. They are part of the Edjudina Joint Venture. 
 
The field work done by Sidds is noted down in his personal diary. His 
invoices then reflect the work done by quoting the tenement number. 
 
As part of his work Sidds collaborated with Heron Resources to get all 
their data so he had a good jump off base. This included historical and 
raw data. 
 
Sidds supervised a RAB drilling program on E31/234. It was conducted 
by Challenge Drilling. 
 
Mark Ivor Rigby is a geologist. 
 
He graduated from Canterbury University in New Zealand in 1985 with a 
Bachelor of Science. He is a contract geologist who works for Croesus 
Mining. 
 
Rigby is responsible for the original exploration of tenements situated 
between Leonora and Pinjar which include the Edjudina Joint Venture. 
 
Rigby has been involved with Croesus and Heron Resources for two and 
a half years and has been in the industry nine years. 
 
He supervised the drilling program on E31/233 in late 1999 and on 
E31/235 in early June 2000. 
 
Rigby's approach is to get a feel of the local geology and consult previous 
data. Maps are generated and a budget produced. The depth of holes to be 
drilled is then planned. It is then necessary to physically prepare by, for 
example, obtaining supplies, organising caravans and generators etc. 
 
Rigby's supervision duties include supervising the drilling, collecting 
samples and logging the samples. He did this for both tenements. 
 
The samples were sent to Perth for analysis and then the results were 
compiled into reports. 
 
E31/235 was subject to a partial surrender requirement so a report was 
prepared to submit with the surrender. 
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The company also has internal reporting procedures.  For example a 
memorandum dated 6 May 2000 was sent concerning E31/233 to Mr 
Fowler the Exploration Manager. 
 
Geological maps for E31/233 have been prepared and these show the 
location of drill holes from previous explorations.  
 
On the ground one is likely to find a survey peg for the holes, a concrete 
plug and drill chip piles. 
 
The drilling on E31/233 was done by Challenge Drilling and the drilling 
on E31/235 by Kennedy Drilling. 
 
The analysis of the samples is by Ultra Trace Laboratories, in Canning 
Vale in Perth. 
 
Rigby's company is Wombat Mining Pty Ltd. He invoices Croesus twice 
a month providing a breakdown of the tenements worked on and the total 
time involved. 
 
Vehicles are supplied to him by Croesus along with tools, a GPS, satellite 
phone and EPIR emergency beacon. Pegs and boxes are also supplied. 
 
Ian James Buchhorn is a geologist. He is the Managing Director of 
Heron Resources. He obtained a Bachelor of Science with Honours in 
1974 from the University of Adelaide and in 1982 obtained a diploma of 
Mineral Economics from Macquarie University. He has been a geologist 
for 30 years. 
 
Buchhorn has been Managing Director of Heron Resources since August 
1996 and prior to that was a consulting geologist. 
 
Initially Heron Resources was chasing gold targets but since 1997 the 
company has preferred to look for base metals and in particular nickel 
laterites. This has resulted in the farming out to Croesus of gold prospects 
while Heron Resources retains base metal rights. 
 
The joint venture between Croesus and Heron provides for Croesus to 
target gold only. Reports of activities are provided every quarter and 
these reports are in turn included in Heron reports. 
 
Buchhorn was notified of the plaints in these matters in September 2000 
and phoned Lloyd Jones to ascertain the situation. 
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In respect of the future of the tenements Buchhorn explained that 
tenements E31/233 and E31/234 have been returned to Heron Resources 
by Croesus. They are still prospective for base metals.  
 
Heron has resources of $4 million in the bank, is fully self contained and 
has the necessary technical capacity. It's share price is strong. 
 
In the last four years Heron Resources has spent $2.5 million dollars on 
exploration and drilled 6,000 metres per month. It is an aggressive 
explorer. The company has a world class nickel mine at Goongarrie. 
 
 
 
 
EXHIBIT EVIDENCE 
 

PLAINTIFF'S EXHIBITS 
 
One  - Certified copy of the register of E31/233 dated 3 April 
2001. The copy shows, in the expenditure details for the year 2000, that a 
Form 5 was lodged on 11/9/2000 claiming expenditure of $10701.40 
being "exploration activities" $9063, "rent/rates" $242.40 and 
"administration" $1396.00 
 
Two  - Certified copy of the register of E31/234 dated 3 April 
2001. The copy shows, in the expenditure details for the year 2000, that a 
Form 5 was lodged on 11/9/2000 claiming expenditure of $10570.40 
being "exploration activities" $8,949, "rent/rates" $242.40 and 
"administration" $1379.00 
 
 
Three  - Certified copy of the register of E31/235 dated 3 April 
2001. The copy shows no expenditure details for the Year 2000. $1379.00 
 
 
 

DEFENDANT'S EXHIBITS 
 
A  - Department of Minerals and Energy file in respect of 
Exploration Licence E31/233. The file contains inter alia the following;  

A letter dated 14 September 2000 to Heron Resources NL from the 
Director of Mineral Titles advising of the failure to lodge an annual 
expenditure report for the year ending 23 June 2000. 
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 A letter dated 8 September 2000 from Croesus Mining NL 
enclosing the Form 5 report 
 A Form 5 "Operations report - expenditure on mining tenement" 
dated 7 September 2000 covering the period 24/6/99 to 23/6/2000 and 
showing total expenditure of $10,701.40 being constituted of "mineral-
exploration activities" $9,063, "annual tenement rent and rates" $242.40 
and "administration/overheads $1396. The mineral exploration activities 
were further broken down into; 
Geological salaries and wages  $1,025 
Geological contractors  $2,943 
Motor vehicle costs  $1,320 
Travel and accomodation costs $  128 
Consumables   $  125 
Drilling RAB   $2,674 
Assays    $..848 
Also included in the file and referred to during the hearing was a copy of 
a letter from the Crown Solicitor's Office per solicitor Barbara Van Reyk 
to the Acting Manager of the Tenure Branch of the Department of 
Minerals and Energy dated 30 January 2001 referring to the subject 
litigation and stating in part;  
"The Plaintiff in both cases has plainted that the Director General's 
practice of accepting a Form 5 lodged out  of time is unlawful and seeks a 
declaration in the Warden's Court that this acceptance was contrary to law 
and further seeks a declaration that the expenditure specified in the Form 
5 for the year ending May 2000 should be restated as nil…..You have 
asked for advice as to an appropriate response by the Director 
General….It is not prudent for the Director General to defend an office 
practice that is contrary to the regulations…….The Australian Courts like 
their English counterparts have been reluctant to validate non-compliance 
with time limits when the rights of a third party are potentially affected. 
The whole thrust of the Mining Act is to encourage self regulation. 
Whilst the Plaintiff has not disclosed the grounds for the application "self 
regulation" and the fact that a third party's rights are potentially affected 
will be arguments which will favour the Plaintiff's application…" 
 
B  - Department of Minerals and Energy file in respect of 
Exploration Licence E31/234. The file contains inter alia the following;  

A letter dated 14 September 2000 to Heron Resources NL from the 
Director of Mineral Titles advising of the failure to lodge an annual 
expenditure report for the year ending 23 June 2000. 
 A letter dated 8 September 2000 from Croesus Mining NL 
enclosing the Form 5 report 
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 A Form 5 "Operations report - expenditure on mining tenement" 
dated 7 September 2000 covering the period 24/6/99 to 23/6/2000 and 
showing total expenditure of $10,570.40 being constituted of "mineral-
exploration activities" $8,949 "annual tenement rent and rates" $242.40 
and "administration/overheads $1379. The mineral exploration activities 
were further broken down into; 
Geological salaries     $2,425 
Geological contractors   $2,625 
Motor vehicle costs   $  680 
Travel and accommodation costs $  128 
Consumables    $   99 
Drilling RAB    $2,040 
Assays     $..800 
Computing and Drafting   $..175 
 
C  - Department of Minerals and Energy file in respect of 
Exploration Licence E31/235. The file contains inter alia the following;  
 A letter dated 8 September 2000 from Croesus Mining NL 
enclosing the Form 5 report 
 A Form 5 "Operations report - expenditure on mining tenement" 
dated 7 September 2000 covering the period 24/6/99 to 23/6/2000 and 
showing total expenditure of $19,123.20 being constituted of "mineral-
exploration activities" $16,222, "annual tenement rent and rates" $407.20 
and "administration/overheads $2,494. The mineral exploration activities 
were further broken down into; 
Geological salaries and wages   $3,765 
Geological contractors   $6,030 
Motor vehicle costs   $1,320 
Travel and accommodation costs $  143 
Consumables    $   83 
Drilling RAB    $3,191 
Assays     $1,128 
Computing and Drafting   $..262 
Geological maps and digital data $  300 
 
 
D  - Letter on Heron Resources NL letterhead to Michael 
Fowler, Croesus Mining NL from David Crook, Exploration Manager 
dated 26 March 1999 and on the subject of Edjudina and Laverton joint 
ventures. It enclosed a "signed copy of your final letter of offer. Attached 
is a document on Croesus Mining NL letterhead addressed to David 
Crook, Heron Resources NL. The document contains joint venture terms 
and is signed on behalf of Croesus Mining NL and Heron Resources NL. 
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The document has an appendix which lists the relevant tenements and 
they include E31/233, E31/234 and E31/235. 
 
E  - Croesus Mining NL computer printout headed "Cost 
category full summary"  dated 9/4/2001 with the handwritten note 
indicating it applies to E31/233. In handwritten notes are items relating to 
the claimed Form 5 expenditure. The Form 5 expenditure totals $9305 
and the full summary totals $11395.61. The differences are recorded in 
items allocated to "contractors - geology", "tenement - mines dept 
rent/fees" and "vehicle hire". 
 
F  - Red foolscap folder marked E31/233 containing 
invoices and remittance advices and a "cost category full summary" with 
a total of $11395.61 
 
 
G  - Report to Croesus Mining NL by G O Arnold Ore 
Search Consulting  headed "Notes on geological mapping in the Edjudina 
area, Western Australia,  and dated 23/11/99. 
 
H  - Red foolscap folder marked E31/234containing 
invoices and remittance advices and a "cost category full summary" with 
a total of $11680.29 
 
 
J  - Red foolscap folder marked E31/235 containing 
invoices and remittance advices and a "cost category full summary" with 
a total of $18311.94 
 
K  - Bundle of Croesus Mining NL reports as follows; 
   Memorandum headed Croesus Mining NL exploration 
department to Michael Ivey from Michael Fowler on the subject of the 
October 1999 monthly report and dated 9 November 1999. Within the 
report the Edjudina joint venture is detailed in the penultimate section. It 
states in part; "A 120 hole RAB/AC programme commenced in the last 
week of October at Edjudina with 87 holes completed to date. The 
purpose of this first pass drilling programme was to assess aeromagnetic 
targets and previous explorers soil and drill hole anomalies." 
   Memorandum headed Croesus Mining NL exploration 
department to Michael Ivey from Michael Fowler on the subject of the 
November 1999 monthly report and dated 10 December 1999. Within the 
report the Edjudina joint venture is detailed at page 6. It states in part; "A 
128 hole drilling program was completed in early November to first pass 
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test aeromagnetic targets and previous explorers soil and drill hole 
anomalies." 
   Memorandum headed Croesus Mining NL exploration 
department to Michael Ivey from Michael Fowler on the subject of the 
December 1999 monthly report and dated 31 December 1999. Within the 
report the Edjudina joint venture is detailed at page 4. It states in part; "A 
38 hole drilling program was completed in early December to infill and 
step out from encouraging anomalies encountered in the first pass test of 
aeromagnetic targets and previous explorers soil and drill hole 
anomalies." 
   Memorandum headed Croesus Mining NL exploration 
department to Michael Ivey from Michael Fowler on the subject of the 
June 2000 monthly report and dated 5 July 2000. Within the report the 
Edjudina joint venture is detailed at page 8. It states in part; "RAB 
drilling was completed on tenements E31/235 and P31/1548 with 56 
holes drilled for 531 m. Drilling was undertaken by Kennedy Drilling." 
   Croesus Mining NL 1999 annual report. The Edjudina 
joint venture is referred to at page 18 of the report. 
   Croesus Mining NL 2000 annual report. The Edjudina 
joint venture is referred to at page 15 of the report. 
   Croesus Mining NL promotional brochure.The 
Edjudina joint venture is referred to at page 12 of the brochure. 
 
 
L  - Croesus Mining NL annual report Edjudina joint 
venture for the period 1 January 1999 to 31 December 1999. Author; B D 
Siggs. Date 29 February 2000. Included with the tenements reported on 
were E31/233, E31/234 and E31/235. In the summary it states in part; 
"Exploration activities consisted of an assessment of previous explorers 
work, office based drill target generation, field mapping and two 
campaigns of RAB and AC drilling. " A table states that on E 31/233 
there was RAB drilling of 9 holes for a total of 455 metres and  on E 
31/234 there was RAB drilling of 10 holes for a total of 340 metres. 
Within a section entitled "Work completed" is text in relation to 
"Database compilation", "Aerial photography", "Geological activities" 
and "Drilling programs". 
 
M  -  Lever arch file marked "Edjudina JV RAB logs". 
Within the file is a series of logs headed "Croesus Mining NL." There is a 
series of sheets headed E31/235 dated 8 and 9 June 2000 and endorsed 
with various details. Also included in the folder are daily log sheets for 
Kennedy Drilling and Challenge Drilling and Ultra Trace Pty Ltd 
"Analysis of mineral samples" documents. 
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N  - Croesus Mining NL annual report of Edjudina Joint 
Venture for the period 1 January 2000 to 31 December 2000 (two 
volumes). Author: M Rigby. Date: 19 February 2001. 
A summary  contained in volume one states that the annual report covers 
work completed by Croesus Mining NL on the Edjudina JV project for 
the year ending 31 December 2000. 
The following relevant material is contained in a table headed "Drilling 
summary for reporting period. 
Tenement; E31/235. 
Drill Type; Rotary air blast 
No. of holes. 52 
Total metres: 296 
 
O  - Croesus Mining NL partial surrender report for 
exploration licence E31/235 Edjudina joint venture project for the period 
24th June 1999 to 23rd June 2000. Author M. Rigby.l Date 17/7/2000. In 
the summary of the report on page I it states; " A joint venture agreement 
between Croesus Mining NL and Heron Resources NL involving 
tenement E31/235 commenced on the 26th of March 1999…Exploration 
completed on this block included aerial photography, mapping and RAB 
drilling." A table  set out that there were 3 holes drilled for a total of 143 
metres. 
 
 
P  - Bundle of Croesus Mining NL letters and 
memorandums as follows; 
Dated; 19/7/99 to David Crook, Exploration Manager, Heron Resources 
from Michael Fowler, Exploration manager, Croesus Mining NL with the 
subject being  "Campbell Well quarterly report. Under the section dealing 
with the Edjudina joint venture area and under a list of tenements 
including E 31/234 and E31/236 it was stated in part; "A previous 
explorers search and field reconnaissance was completed during the June 
quarter by consultant Dr. Gary Arnold…Following the acquisition and 
interpretation of colour aerial photography, soil sampling and RAB 
drilling is planned for the September quarter." 
   Letter dated 20/1/2000 To David Crook from Michael 
Fowler enclosing a copy of the Edjudina- Laverton joint venture 
exploration progress report for the period ending 31/12/99. The report 
stated in part; "Work completed on the Edjudina JV project consisted of 
reconnaissance AC and RAB drilling with a total of 8,400 m drilled at the 
Snowy Well, Morris Corner and Red Gate Bore prospects. A mapping 
program was completed by Dr Gary Arnold which has resulted in the 
production of solid geological interpretation of the project area….Along 
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with several untested aeromagnetic targets, the GRI Hill - Yilgangi Fault 
trend remains a priority drill target in the western portion of the project. A 
review of all 1999 data and an assessment of prospects, both tested and 
untested, are planned for the March 2000 quarter. A RAB/AC drilling 
program is currently being planned to assess the GRI Hill prospect." 

   - Memorandum from Croesus 
Mining NL exploration department to Michael Fowler from Mark Rigby 
on the subject of "Edjudina JV - Tenement E31/233, Oak Tree Prospect,  
dated 6 July 2000. The memorandum stated in part; "Exploration carried 
out by Croesus Mining on E31/233 has included a previous explorers data 
search, aerial photography, regolith and geological mapping and RAB 
drilling." A table included in the report showed that on the tenement RAB 
drilling had been done by Challenge Drilling to the extent of 9 holes 
covering 455 metres. The text goes on to state; "Croesus Mining plans to 
undertake no further work on this tenement due to lack of favourable 
geological indicators and assay results. I therefore recommend that it be 
handed back to Heron Resources or surrendered. The DOME expenditure 
commitment of $10,000 has been met by the work completed by Croesus 
Mining since the inception of the joint venture agreement." 
 
   - Memorandum from Croesus Mining NL exploration 
department to David Crook from Mark Rigby on the subject of "Edjudina 
JV - June 2000 quarterly report dated 6 July 2000. The memorandum 
contains a table being an exploration summary for June quarter 2000 
which states that on E31/235 their was RAB drilling by Kennedy Drilling 
with 52 holes and a total of 296 metres. The accompanying text states in 
part; "RAB drilling was completed on the airstrip (E31/235)…to test for 
gold anomalism along strike from the Yarri gold mining centre to the 
north and also for a continuation of anomalism encountered at the 
Kingsley prospect to the south….Three lines of drilling..were completed 
on the eastern block of  tenement E31/235……Based on the results from 
this drilling, the western block of E31/235 was recommended for drop off 
as the fourth year, 50% reduction for the tenement. No other field work 
has been completed on the JV tenements this quarter. An extensive 
previous explorers database has been compiled to allow for planning of 
geochemical sampling and drill programs which will be completed in the 
September quarter over most of the currently granted tenements." 

- Memorandum from Croesus Mining NL exploration 
department to David Crook from Mark Rigby on the subject of "Edjudina 
JV - Tenement E31/235, Airstrip prospect dated 21 September 2000. The 
memorandum states in part; "Exploration carried out by Croesus Mining  
on E31/235 has included a previous explorers data search, aerial 
photography, regolith and geological mapping and RAB drilling." The 
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memorandum contains a table which states that on E31/235 their was 
RAB drilling by Kennedy Drilling with 52 holes and a total of 296 
metres. The text goes on to state; "Croesus Mining plans to undertake no 
further work on this tenement due to lack of favourable geological 
indicators and assay results. I therefore recommend that it be handed back 
to Heron Resources or surrendered. The DOME expenditure commitment 
of $15,000 has been met by the work completed by Croesus Mining since 
the inception of the joint venture agreement." 
 
Q  - Series of reports as follows; 
   Heron Resources NL report on the Edjudina project 
including tenements E31/233-234 being annual report from 1 January 
1997 to 31 December 1998. 
   Croesus Mining NL partial surrender report for 
E31/235 for the period 24 June 1998 to 23 June 1999. Author J L 
Boladeras. Date 11 November 1999. 
   Croesus Mining NL annual report on the Edjudina 
joint venture for the period 1 January 1999 to 31 December 1999. Author 
B D Siggs. Dated 29 February 2000. 
   Croesus Mining NL partial surrender report for 
E31/235 for the period 24 June 1999 to 23 June 2000. Author M Rigby. 
Date 17 July 2000. 
 
R  - Two maps the first labelled Croesus Mining NL 
Edjunina Joint Venture Tenement E31/233 previous exploration activity 
with regolith mapping and dated 2/5/2000 and the second labelled 
Croesus Mining NL Edjunina Joint Venture Tenement E31/233 previous 
exploration activity with geological mapping and dated 2/5/2000. 
 
 
S  - Map labelled Croesus Mining NL Edjunina Joint 
Venture Tenement E31/235 previous exploration actitivity with aerial 
photography orthoimage and dated 2/5/2000. 
 
T  - A series of reports as follows; 
   Heron Resources 1998 annual report. At page 17 is a 
reference to the Edjudina  project. 
   Heron Resources NL, quarterly report, period ending 
30 June 1999 dated 24 July 2000. At page 10 of the report under the 
heading Edjudina prospect it states in part; " A literature review was 
completed, followed by a field reconnaissance visit that 
included..E31/234, E31/236…."    
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Heron Resources NL, quarterly report, period ending 
30 September 1999 dated 31 October 1999. At page 10 under the heading 
"Edjudina Laverton joint venture project it states in part; "Proposed 
Croesus reconnaissance drilling programs for the December quarter have 
been presented to Heron." 

Heron Resources NL, quarterly report, period ending 
31 December 1999 dated 31 January 2000. At page 10 of the report is a 
section headed "Edjudina prospect".  It states in part; "Work consisted of 
reconnaissance AC and RAB drilling with a total of 8,400 m drilled.." 
   Heron Resources 1999 annual report. At page 16 is a 
reference to the Edjudina Gold project. 

Heron Resources NL, quarterly report, period ending 
31 March 2000 dated 30 April 2000. At page 11 of the report is a section 
headed "Edjudina prospect." It states in part; "RAB drilling was 
completed at…Yilgangi Queen (E31/236) prospects during the quarter, 
totalling 34 holes for 1,070 metres. Croesus have been an excellent joint 
venture partner, having completed 8,387 m of drilling within the first year 
of the joint venture." 

Heron Resources NL, quarterly report, period ending 
30 June 2000 dated 31 July 2000. At page 11 of the report is a section 
headed "Edjudina prospect". It states in part; "Croesus has been an 
excellent joint venture partner, having completed 8,387 m of drilling 
within the first year of the joint venture, and 2,917 m during the current 
quarter." 

Heron Resources NL, quarterly report, period ending 
30 September 2000 dated 31 October 2000. At page 12 of the report is a 
section headed "Edjudina nicket project". It states in part; "To date 
drilling completed by Croesus has totalled 280 holes for 9,957 metres at 
Edjudina ..and 27 holes for 1,108 metres at Varden…" 

Heron Resources NL, quarterly report, period ending 
31 December 2000 dated 31 January 2001. At page 11 of the report is a 
section headed "Edjudina nickel project".  It states in part; " RAB drilling 
targetting strike extensions to the historic Yilgangi Queen workings on 
adjacent tenements was undertaken with 136 holes…completed for 4.175 
metres." 

Heron Resources 2000 annual report. At page 23 is 
reference to the Edjudina nicket project. The report states in part "During 
2000, drill programs were designed and collars surveyed to follow up the 
ore zones drilled up by Heron during the 1999 field season….Heron's 
expenditure to date on the Edjudina project has been $0.7 million." 
 
U  - Heron Resources Limited letter to it's shareholders 
dated 29 March 2001. Within the text of the letter it states "As of today's 
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date, Heron has $4.2 million cash at bank and no debt, a position that 
enables the Company to fund its planned exploration programs for a 
considerable time." 
 
V  - Stockphone Pty Ltd ASIC company search dated 
19/9/2000 for Ajax Mining Nominees Pty Ltd. The company was 
registered in Western Australia on 5/12/1986. It's registered office and 
principal place of business is 7 Riverslea Avenue, Maylands. The 
Director and Secretary of the is a Thomas Hugh Jenkins. 
 
 
FINDINGS 
 
Having completed the hearing of the evidence it was not submitted on 
behalf of the Plaintiff that there was any basis on which I could find that 
there had been non-compliance with the expenditure requirements in 
respect of any of the tenements. 
 
The main arguments advanced in the closing addresses were in relation to 
the question of whether the Plaintiff was justified in issuing the 
complaints in the first place. 
 
Having considered the evidence I conclude that there is no evidence that 
the Defendant has failed to comply with the expenditure requirements in 
respect of any of the tenements E31/233, E 31/234 or E 31/235. 
 
CONCLUSION 
 
In view of my finding that there is no evidence that the tenement holder 
has failed to comply with the expenditure requirements in respect of the 
tenements E31/233, E 31/234 or E 31/235 it is appropriate to dismiss 
each of the applications for forfeiture. 
 
I propose to publish the foregoing and I give liberty to either party to re-
list the matter to argue any issues that follow from my decision. 
 
 
 
 
PETER MALONE 
WARDEN 
KALGOORLIE 
1 JUNE 2001 
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