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The plaintiff seeks forfeiture of mining lease M20/80 and 94 (“the Mining 
Lease”) by Plaints alleging that the defendant has failed to comply with the 
expenditure conditions for each of the Mining Leases. 

The defendant claims, by way of defence, that he has complied with the 
provisions of the expenditure conditions for the Mining Leases and that he has 
been granted a certificate of exemption for portion of the required expenditure in 
relation to both of the Mining Leases. 

It is appropriate that I deal with each of the Plaints affecting each of the Mining 
Leases individually. 

MINING LEASE 20/80 AND PLAINT 84/990 

The defendant became the registered holder of Mining Lease 20/80 (“M20/80”) 
on the 1st February 1999.  M20/80 was granted on the 8th February 1988.  The 
expenditure year ends of M20/80 on 7th February in each year.  Accordingly the 
Defendant was the registered holder of M20/80 for a period of 6 days before the 
end of the 1999 expenditure year. 

The Defendant lodged his report on mining operations (“Form 5”) with DOME 
and claimed the following expenditure: 

(a) General prospecting 

General prospecting - panning - sampling 

8 days at $150 -    cost $1200.00 

(b) Overheads 

Report preparation; office studies -  cost  $  250.00 

(c) Other cost:  vehicle hire - fuel - food - cost  $  500.00 

Total expenditure -   $1950.00 

On 12 July 2000 the Defendant was granted a certificate of exemption in respect 
to M20/80 for $8,050.00 that being the balance of the required annual 
expenditure of $10,000.00. 

The Plaintiff, in essence, disputes that the Defendant carried out any of the work 
claimed in the Form 5 or if the Defendant did carry out the work as described, 
the amounts are not allowable expenditure or are excessive. 
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The defendant's evidence was that having had the tenement transferred to him he 
returned to Cue and M20/80 almost immediately.  He was accompanied by 
friends Mr and Mrs Matheson who had shown an interest in assisting him on 
M20/80.  The Defendant claims he spent 8 days conducting various panning 
sampling and general prospecting on M20/80 during the 6 days he was in 
possession of M20/80.  With the assistance of Mr and Mrs Matheson various 
samplings, panning and general prospecting occurred on M20/80 and the 
Defendant says that accounts for a total of 8 days of work conducted on M20/80.  
The Defendant conceded that he did not pay any money to Mr and Mrs 
Matheson for their assistance  

In Richmond v Opaltrend Nominees Pty Ltd, Perth Warden's Court 7 October 
1999, Warden Calder held that to be able to claim expenditure in accordance 
with the provisions of the Mining Act and Regulations the activity for which 
expenditure has been incurred must have “incurred a legal and binding 
obligation to pay, at some time in the future and after the end of the relevant 
expenditure year, for the carrying out of such activities and when no payment 
has been made in a sense of actual disbursement or transfer of funds in respect 
to such activities and in the discharge of such legal binding obligations during 
the relevant year, then, nevertheless, the tenement holder should be taken to 
have complied with the expenditure conditions”. 

Further, Warden Calder in the same case went on to explain that is his opinion 
the expenditure must be by way of money or in money terms. 

The Defendant did not produce to me any evidence to support the proposition 
that he had paid any money to the Matheson’s for their assistance nor did incur 
any obligation to pay to them in the future for their services.  

Accordingly, I do not consider that $300 of the amount claimed by the 
Defendant for general prospecting is allowable expenditure within the meaning 
of the Act. 

The plaintiff also disputes that the Defendant carried out any sampling, panning 
or prospecting on M20/80 as claimed by him.  In support of the proposition the 
Plaintiff stated that he had looked over M20/80 and could find no signs of 
sampling or other work having occurred in February 2000.  The Plaintiff went 
on to describe how the sampling method which the Defendant would normally 
use would leave small holes or indentations which would remain visible for 
sometime. 

The Defendant disputed that there would be any identifiable signs left on 
M20/80 in July 2000 when the expenditure year ended in early February 2000 a 
difference of some 5 months. 
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I do not accept the proposition by the Plaintiff that there would be relevant signs 
of sampling and general prospecting in July 2000.  During a period of 5 months 
there is likely to be significant changes to what would be relatively small mark 
made by a person in the course of general sampling, panning and other 
activities.  During 5 months there can be significant change to ground surfaces 
bought about particularly by weather.  There was no evidence to suggest to me 
that such would not be the case.  Accordingly, I accept the Defendants evidence 
that work was carries out upon M20/80 as he described in his Form 5 and his 
oral evidence. 

However, sofar as the exact number of days that the defendant worked on the 
tenement I cannot be sure.  I am satisfied that the Defendant did work some days 
on M20/80 but I do not necessarily accept that it was 6 days. 

The plaintiff disputes that the sum of $150 per day claimed by the defendant for 
his work is an appropriate amount of money to claim or that is equivalent to 
what the holder directly engaged part time or full time in mining on the lease 
would otherwise be entitled to if similarly employed elsewhere in the district 
pursuant to Regulation 32 of the Mining Regulations. 

In closing submissions the Plaintiff discussed in detail with me the rate at which 
calculations should be made pursuant to Regulation 32. 

In my opinion the provisions of Regulation 32 of the Mining Regulations 
provide to recognise the value of time expended by an individual prospector 
where he is the holder of a mining tenement.  The method of calculation of the 
value of a mining tenement holder is deemed to be that at which a person 
similarly employed within the area would be paid. 

In my opinion, the words, “similarly employed elsewhere in the district” means 
similarly employed within the mining industry within the mining district in 
which the work was conducted.  It would be a nonsense, in my opinion, to relate 
that rate of payment to anything other than the mining industry. 

In the absence of any other evidence it is my opinion that the rate at which a 
person being the holder of a mining tenement could claim would be that at 
which a labourer is paid within the mining industry. 

In my opinion, and in view of the lack of any substantive other evidence, the 
sum of $15.00 per hour for a labourer is a rate at which a person is generally 
paid within the industry.  There are many combinations of work hours within the 
mining industry varying from 12 hour days to 8 hour days and a varying number 
of days that comprise a weekly shift. 
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In my view a day in the absence of any other evidence would be 10 hour days as 
being a fair period of time that a person would be expected to work within the 
mining industry generally. 

Accordingly, the sum of $150.00 per day is not an unreasonable sum to expect 
to be paid based on a 10 hour day.  I do not believe that the defendants claim of 
$150.00 per day is unreasonable. 

The Plaintiff disputes that the Defendant carried out overheads including report 
preparation and office studies during a 6 day period at a value of $250.00.  The 
Defendants says that he took into account a lot of effort that occurred prior to 
the M20/80 being transferred to him including discussing with Mr Matheson the 
transfer of M20/80 and its future development.  In my opinion the very short 
period of time that M20/80 was in the hands of the Defendant would make the 
sum of $250.00 for office expenses excessive.  In my view the preparation of the 
Form 5 and any other attendances that the Defendant had whilst the Tenement 
was in his hand would not amount to more than 4 or 5 hours.  Any expenditure 
for time expended prior to M20/80 being registered in the name of the 
Defendant is not an allowable expense.  Accordingly, in my view the sum of 
$250.00 is excessive and the sum closer to $100.00 to $150.00 would be far 
more appropriate. 

The Plaintiff also disputes the amounts claimed for vehicle hire, fuel and food 
by the Defendant. 

The Defendant state that the cost he claimed for vehicle hire was based on what 
it coast to hire a vehicle from a car firm in Perth.  No more specific details were 
given.  Food says the Defendant was that he fed to Mr and Mrs Matheson at this 
home whilst they stayed with him.  The fuel was the cost of fuel for him to drive 
to and from M20/80 which was a relatively short distance from his home. 

The defendant conceded that the car hire rates were not an allowable expense.  I 
find that the Defendant did not incur any expense in accordance with the Opal 
Trend Case in relation to car hire.  Accordingly that should not be regarded as 
expenditure.  Further, the food claimed by the Defendant for Mr and Mrs 
Matheson is not an allowable expense.  The food was provided to Mr and Mrs 
Matheson at the Defendants home and is was no more than what they would 
otherwise have eaten in any event.  Mr and Mrs Matheson stayed at the 
Defendants home.  Accordingly, in my opinion any portion of the sum claimed 
for food should be disallowed as an expense. 

In respect to fuel it is my opinion that a sum of $50.00 is a more applicable sum 
for the amount of fuel likely to be expended between the Defendants home and 
M20/80 given the short distance the Defendant was required to travel. 
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Accordingly for the reasons above I find that the Defendant has a shortfall of 
approximately $1200.00 in respect to the amount required to be expended of the 
minimum expenditure of $10,000.00 in relation to M20/80 taking into account 
the value of the certificate of exemption granted to him by the Honourable 
Minister for Mines. 

I find that there has been a breach in relation to the Defendant's requirement to 
comply with the expenditure conditions for M20/80.  I uphold the Plaintiff's 
plaint. 

I am now required to consider whether that breach is of sufficient gravity to 
warrant recommendation for forfeiture to the Honourable Minister for Mines. 

The defendant was in possession of M20/80 for only a period of about 6 days 
before the expiry of the expenditure year.  Prior to this the previous holder of 
M20/80 had not assisted the Defendant or it appears carried out any work upon 
the tenement.  I note that in the previous expenditure year there was shortfall of 
nearly $8000 by the previous holder. 

It cannot be said that the Defendant has done nothing with M20/80 in the short 
period of time that he was registered holder.  In fact, quite to the contrary, the 
Defendant in the 6 days that he was the holder of M20/80 prior to the expiry of 
the expenditure year, returned immediately from Perth and begun work of 
various sorts general prospecting, panning and sampling upon the tenement.  He 
also arranged for Mr and Mrs Matheson to attend upon M20/80 for the purpose 
of conducting some general prospecting work upon it to test the viability of the 
tenement. 

The Defendant stated in his evidence and is was not disputed that the year 2000 
expenditure year conducted considerable work upon M20/80 and has plans to 
continue that work into the future. 

There is nothing to suggest that the defendant is unable to carry on the work he 
has started in relation to M20/80. 

Accordingly, I am of the opinion that it would be inappropriate to recommend to 
the Honourable Minister that the Tenement be forfeited.  The Defendant in my 
opinion has done all that was humanly possible within the short time that he was 
the holder of M20/80 to commence work upon it and comply with the Act and 
Regulations. 

I have considered whether it is appropriate to in lieu of ordering forfeiture, to 
order that the Defendant pay a fine.  Is not the case that the Defendant simply sat 
of his hands and did nothing once he became the holder of M20/80.  Quite to the 
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contrary he commenced work immediately upon M20/80.  In my opinion the 
breach is of a relatively trivial nature, in all of the circumstances, and as such it 
would be inappropriate in my view to order that the Defendant in lieu of 
forfeiture pay a fine. 

 

Accordingly, in respect to plaint 84/989 affecting mining lease M20/80 I make 
the following orders: 

(1) Plaint 84/980 be upheld; 

(2) mining lease 20/80 not be recommended for forfeiture; 

(3) there be no fine imposed in lieu of recommendation for forfeiture 

PLAINT 85/990 AFFECTING MINING LEASE M20/94 

The Defendant became the registered holder of Mining Lease 20/94 (“M20/94”) 
on 1 February 1999.  The expenditure year for M20/94 ends on 18 February in 
each year.  The Defendant was the registered holder on M20/94 for a period of 
18 days prior to the expiry of the 1999 expenditure year.   

The Defendant lodged a Form 5 Report on Mining Operations with DOME in 
respect to the 1999 expenditure year and claimed the following expenditure: 

A GENERAL PROSPECTING 

General Prospecting, panning and sampling 

6 days at $150.00 per day      $900.00 

B OVERHEADS 

Report preparation, office studies etc    $250.00 

C OTHER COSTS 

Vehicle (hire), fuel, food etc     $350.00 

 

TOTAL         $1500.00 
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The Defendant was granted an exemption during the 1999 expenditure year of 
$8,500.00 on the 13 July 2000.  The required expenditure in respect to M20/94 
is $10,000.00. 

The Defendant filed a defence and repeated the defence as referred to in M20/80 
above.  Identical arguments as contained above relating to M20/80 were argued 
before me in relation to M20/94. 

I do not need to repeat the matters referred to above. 

Suffice to say the following: 

a) In respect to general prospecting on M20/94 I accept the Defendants 
evidence that 6 days claimed to be worked by him were in fact 
worked.  I again repeat my opinion in relation to the amount that is 
entitled to be claimed by the Defendant on a daily rate for his own 
labour is that at $15.00 per hour for a 10 hour day and again rely on 
what I have previously said.  Accordingly, I find that the sum of 
$900.00 claimed by the Defendant was expenditure properly incurred 
with the meaning of expenditure under the terms of the Mining Act 
and Regulations. 

b) In respect to the sum of $500.00 for report preparation and office 
studies I repeat my finding in relation to M20/80.  Upon the evidence 
it would appear that the sum of $250.00 is excessive in all the 
circumstances.  In my view a figure of somewhere between $100.00 
and $150.00 would be more appropriate for the period of time that 
the Defendant was the holder of M20/94.  Nothing should be allowed 
by way of expenditure for work done in respect of M20/94 prior to 
the defendant becoming the registered holder. 

c) In respect to the expense relating to vehicle hire, fuel and food I 
again repeat the finding in respect to M20/80.  The cost of vehicle 
hire is clearly not applicable as the vehicle was not hired and there 
was no expense incurred by way of money or an obligation to pay 
money.  Fuel in the order of somewhere between $50.00 and $100.00 
in this circumstance would be more appropriate given the location of 
M20/94 from the Defendants home.  Again food is no more that what 
the Defendant would otherwise had consumed himself.  In my view 
the sum of $100.00 by way of fuel is a sum more appropriate for 
expenditure. 
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Accordingly in relation to M20/94 there is a shortfall of approximately $300.00 
in respect to the amount required to be expended of the minimum sum of 
$10,000.00 taking into account the previously granted exemption. 

I find that Plaint 85/990 affecting M20/94 has been established to the 
appropriate standard.  However I find that the amount not expended by the 
Defendant is minimal.  The Defendant gave evidence that he commenced work 
on M20/94 in the relatively short period of time, being approximately 17 or 18 
days, he was the holder of M20/94.  Clearly the Defendant has the capacity to 
carry out future work upon M20/94 and has done so during the year 2000 
expenditure year.  In my opinion the Defendant had barely enough time to return 
from Perth and begin work upon M20/94 after he became the registered holder.  
It is fair to say that the Defendant did not allow grass to grow under his feet and 
he immediately commenced work by doing general prospecting and dry blowing 
upon M20/94. 

For those reason I find that the breach of the expenditure condition is of such a 
small amount that it should be recommended to the Honourable Minister 
that the M20/94 be forfeited.  In respect to whether a fine should be 
imposed upon the Defendant for breaching the expenditure conditions on 
M20/94 I am not satisfied that that would be appropriate.  In my view the 
small amount of breach of the expenditure conditions is a minor and 
technical breach and in my view does not warrant the imposition of a fine.  
Accordingly for those reasons I make the following findings: 

1) Plaint 85/990 against Mining Lease 20/94 be upheld; 

2) Mining Lease 20/94 not be recommended to the Honourable Minister for 
Mines for forfeiture; 

3) That no fine be imposed upon the holder of M20/94 for breach of the 
order in lieu of forfeiture. 

 

 

  STEPHEN M. WILSON 

  WARDEN 
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