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1  On 22 February 2001 Magnesium Resources Pty Ltd ("the 
Applicant") marked out an area of land located on Boolathana Station 
("Boolathana"), slightly north of the intersection of North West Coastal 
Highway ("NWCH") and the Blowholes Road turnoff (“the Turn Off”) in 
Carnarvon Shire. 

2  The Applicant on the same day lodged application for Mining 
Lease 09/95 ("the Lease") with the Carnarvon Mining Registrar ("the 
Mining Registrar"). 

 3  An application to amend the description of the location of the datum 
peg for the Lease was lodged with the Mining Registrar on 23 February 
2001. 

4  A copy of the application for the Lease was sent to the proprietors of 
Boolathana within the requisite time provided by the Mining Act 1978 
("the Act"). 

5  Objection 5/001 to the grant of the application for the Lease by 
Anthony Baptist Bettini ("Bettini"), the owner of Boolathana was lodged.  
On the hearing of Objection 5/001 there was no appearance by Bettini.  I 
am satisfied that the Mining Registrar forwarded appropriate notice of this 
hearing to Bettini.  I am told from the bar table that Bettini is overseas.  
Accordingly, in the absence of Bettini or his representative, upon being 
satisfied that appropriate notice was given to Bettini of the hearing, and 
there being no evidence presented by Bettini in support of his Objection, 
Objection 5/001 is dismissed. 

6  The Commissioner of Main Roads ("the Objector") lodged 
Objection 4/001 ("the Objection") against the application for the Lease.  
The Objector contends that the area, the subject of the application for the 
Lease, has been identified as a source of road construction material for the 
reconstruction of a portion of the NWCH from the northern side of the 
Gascoyne River Bridge ("the Bridge") to the Turn Off. 

7  Between 9 January and 9 February 2001, a contractor of the 
Objector, excavated and stockpiled from an area within the Lease 
approximately 77,000 cubic metres of blended sand and clay ("the 
Stockpiled Material") in preparation for reconstruction of the NWCH and 
the rebuilding of the Gascoyne River Bridge.  The Stockpiled Material 
was excavated at a cost to the Objector of approximately $159,000. 

  The Applicant contends that the Objector is merely seeking to protect 
his private right to the Stockpiled Material, which the Applicant says was 
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mined unlawfully, and as such there is insufficient public interest to 
recommend the refusal of the application for the Lease. 

8  The Objector contends that he is acting in the public interest in that, 
his department the Main Roads Department (“MRD”), undertakes road 
repair, reconstruction and bridge building in order to meet a public need 
for a serviceable road network throughout Western Australia. In this case, 
the Objector proposes to undertake such work north of Carnarvon.    

9  Further, the Objector contends that if his rights to the stockpiled 
material is deemed to be a private right, then there is sufficient nexus 
between his private rights to utilise the Stockpiled Material and the public 
interest in the road building and bridge reconstruction for there to be a 
recommendation to the Honourable Minister that the application for the 
Lease be refused. 

10   As an alternative, the application for the Lease can be 
recommended for refusal for such part of the Lease that would permit the 
Objector to gain access to the Stockpiled Material. 

11  I have previously ruled in this matter that there exists sufficient 
public interest in the Objection to allow me to hear from the Objector in 
respect to this matter. 

12  The evidence called by the Applicant came from its Project Manager, 
Thomas Joseph O'Dwyer ("O'Dwyer"), and documents presented to the 
Court by him. 

13  O'Dwyer testified that the Applicant is involved in a mining project 
in the Kimberley region of Western Australia ("the Project"). The 
Applicant has discovered within the area of the application for the Lease a 
mineral that is needed in the production process for the Project. The 
Project will be established near Broome and expand to Carnarvon thereby 
creating export, manufacturing and employment opportunities for local 
people. 

14  Produced into evidence was a report ("the Report") prepared by the 
Applicant in respect to the minerals sought on the Lease and its future 
proposals for development of the mineral. Further, the Report contained a 
section on the Applicant's opinion of the Objectors' proposals and reasons 
to realign and reconstruct the NWCH and the Bridge. That section of the 
Report in essence suggests that there are alternative sites from which the 
Objector can obtain material for rebuilding the NWCH and the Bridge and 
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that the Bridge is not in such a state of repair that it is in urgent need of 
replacement. 

15  The Report further suggests that the Applicant carried out 
explanatory work on the area of the Lease application in September 2000.  
I note from an extract of the records of the Australian Securities and 
Investments Commission of the Applicant produced into evidence as 
exhibit E(i) that the Applicant was not incorporated until 25 January 2001.  
Further, O'Dwyer testified the only area tested on behalf of the Applicant 
for the mineral was the area comprised of the application for the Lease. 
That area is virtually identical to the area of land that the Objector 
obtained an exemption from mining until 4 June 2000 pursuant to s 19 of 
the Act.   

16  O'Dwyer's evidence was that mining for the mineral would occur 
within the area of the Lease and Stockpiled Material. Produced into 
evidence by the Objector were a number of documents that revealed that 
O'Dwyer has a link or involvement with a company known as Quarry 
Park Pty Ltd ("Quarry Park").  What is clear from these documents, 
particularly exhibits C and G, is that Quarry Park was an unsuccessful 
tenderer for the stockpiling of road construction material for the 
reconstruction of the NWCH. That tender occurred in December 2000.  
The area in which the Stockpiled Material is located is almost an identical 
area to the application for the Lease. 

17  Exhibit C, to which there were numerous attachments, indicates that 
the contract for the stockpiling was granted to Quairading Earthmoving on 
2 January 2001. The Objector handed possession of the site to Quairading 
Earthmoving on 9 January 2001. Work on stockpiling was completed by 
Quairading Earthmoving on 9 February 2001. 

 

 O'Dwyer also testified that the marking out of the Lease was done in 
accordance with the Mining Act (“the Act”). That is not in dispute by the 
Objector.   

  

18  The Objector called evidence from two of its employees, John Erceg 
("Erceg"), the Regional Manager of the MRD Carnarvon office, and Neil 
Henry Westlake ("Westlake"), the Project and Contract Manager for MRD 
Carnarvon. 
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19  Erceg testified that the Bridge was constructed between 1931 and 
1935.  The Bridge is of single-lane construction and has been subject to 
over-flooding in March 2000 and on various previous occasions since it 
was built. The Bridge, due to the recent effects of recent cyclones, 
sustained some structural damage.  The Bridge is now at stage that it 
needs to be replaced sooner rather than later.  He further testified that 
there is some structural damage to the foundations of the Bridge, but not 
to the extent that it presents an immediate safety concern. 

20  The Objector proposes that a new bridge be constructed 20 metres to 
the east and be 3 metres higher than the Bridge.  It will be necessary 
therefore, to realign the NWCH to remove a sharp bend to the north of the 
Bridge for safety reasons.  The NWCH from the Bridge to the Turn Off, a 
distance of approximately 13  kilometres will then be reconstructed to 
reduce the risk of inundation. It is currently constructed at ground level 
and subject to flooding by surface run-off during heavy rains. The funding 
for the road construction, realignment and bridge reconstruction was 
originally budgeted for the financial year 2003-2004.  That funding has 
been brought forward to the 2001 year due to the need to replace the 
Bridge. 

21  It is hoped to commence construction in October 2001.  The budget 
for the project is $14,000,000. 

  Erceg said that the new bridge is designed to withstand a one in 
100-year flood event as compared with the Bridge that now withstands 
only a one in 7-year flood event.  The design of the new bridge is such 
that it should not be over-topped by floodwaters and be subject to closure 
on a regular basis, as is now the case. 

22  It is proposed to use the Stockpiled Material for road construction.  
Erceg confirmed that the area of the application for the Lease had been 
subject to an exemption from mining pursuant to s 19 of the Act for the 
period 5 June 1998 to 4 June 2000.  That exemption was the result of a 
Notice published in the WA Government Gazette on 12 June 1998 at 
page 3185.  However, due to an administrative oversight by employees of 
the Objector the exemption had not been extended. 

23  Further, Erceg testified that the Objectors' records indicate that as far 
back as 1984, a former employee of the Objector Graham Cox, had 
investigated the area of the Lease application as a potential source of 
material for road construction.  Further, the records of the Objector 
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revealed that in 1996 investigations at the area of the Lease application 
confirmed the material at the location was suitable for road construction. 

24  Testing of the soil in the area of the Lease was conducted by 
engineers of the Objector in 1998 and, as a result, the s 19 exemption was 
sought and granted. 

25   Westlake confirmed the evidence of Erceg.  He further stated that 
he had spoken to Bettini of Boolathana in November 2000 and discussed 
the stockpiling of road material on the area that is now subject to the 
Lease application.  Bettini had orally consented to entry by employees and 
contractors of the Objector onto Boolathana for that purpose.  

26   On 28 November 2000 Bettini and Westlake met at the Lease area 
and discussed the location that the Stockpiled Material would be placed, 
realignment to fences and the installation of gates.  Bettini then shifted 
fences in accordance with agreement with the Objector. Employees of the 
Objector at Bettini’s request installed a double gate. 

27  Westlake testified that he had a meeting with a number of people 
from Quarry Park, including O'Dwyer, on 4 December 2000 to discuss 
certain aspects of the Objectors' tender request for providing road 
construction material.  O’Dwyer on behalf of Quarry Park sent a letter to 
Westlake requesting clarification of questions raised by Quarry Park at 
that meeting.  Apparently, Quarry Park wished to offer an alternative 
proposal to that requested in the tender. 

28  Westlake said that at close of tenders there was nothing to suggest 
that the Quarry Park tender was better. He suggested that the source of the 
material proposed to be used by Quarry Park had previously contained 
pockets of clay that had caused problems previously during road 
construction.  In any event, the cost of the Quarry Park tender did not 
represent value for money and the tender was awarded elsewhere. 

29  Westlake's report on the tender process was produced into evidence 
as exhibit C, attachment 6. 

30  Westlake further testified that a number of other potential sources of 
road base material exist in and around the Carnarvon area.  One site on the 
Gascoyne Junction Road is being used for material for the construction 
and sealing of the Carnarvon to Gascoyne Junction Road. Other suggested 
sites were exhausted or beyond what is considered to be an economic 
distance to transport the material. 
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31  Although I sit in an administrative capacity in the Warden's Court in 
hearing this matter, the circumstances of this matter require me to make a 
recommendation to the Honourable Minister as to whether to refuse or 
grant the Lease, and if my recommendation is to grant the Lease, on what 
conditions or whether that grant should be in part.  See generally Re 
Warden Calder; Ex parte Cable Sands (WA) (1998) 20 WAR 343 at 
page 358. 

32  The Applicant contends that the Objector acted unlawfully in 
removing the Stockpiled Material from the ground at Boolathana.  I do not 
accept that argument by the Applicant.  The Stockpiled Material was not 
removed at a time when the Applicant had marked out or lodged an 
application for the Lease with the Mining Registrar.  It would have been 
preferable that the Objector renewed the exemption previously granted to 
it pursuant to s 19 of the Act that expired on 4 June 2000.  However, I find 
that it is the case that the Objector possessed a statutory authority by a 
combination of the provisions of s 16(1)(b) of the Main Roads Act 1930, 
s 3.27(1) of the Local Government Act 1995 and incorporating the powers 
prescribed by Schedule 3.2 of the Local Government Act which at item 3 
is the power to:  "Take from any land any earth, stone, sand or gravel 
that, in its opinion, the local government requires for marking or 
repairing a thoroughfare…[or] bridge…."  The term "thoroughfare" is 
defined at s 1.4 of the Local Government Act to mean a road. 

33  In authorising the excavation of the Stockpiled Material by the 
contractor the Objector was "duly authorised under any other act" to carry 
on mining for the purposes of s 155(1) of the Act. 

34  "Mining and mining operations" is defined by s 8 of the Act and 
covers excavation of the earth.  In my opinion, the Objector did not need 
the permission of Bettini to win the Stockpiled Material as it was 
authorised by statute to do so in any event.  I am satisfied, in any event, 
that permission was obtained orally from Bettini by Westlake on or about 
28 November 2000 to enter upon Boolathana and excavate, and that is 
confirmed in writing by Bettini on 10 April 2001.  See attachment 11 to 
Exhibit C. 

35  The Applicant has put to me that the Objector seeks to protect its 
private right to the Stockpiled Material and, as there are other sources of 
road-making material available, the application should be recommended 
for grant by the Hon Minister in its entirety. 
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36  The question of private rights and public rights as a ground of 
objection was dealt with in Re Warden Heany; Ex parte 
Serpentine-Jarrahdale Ratepayers and Residents Association Inc 
(1997) 18 WAR 320. 

37  Franklyn J at page 324 raised the dicta of Jacobs J in Sinclair v 
Mining Warden at Maryborough (1975) 132 CLR 473 at page 487 as to 
what was encompassed by the term "public interest" which said: 

The words "public interest" are so wide that they comprehend the 
whole field of objection other than objection founded on 
deficiencies in the application and in the required marking out of 
the land applied for.  For instance, the public interest may tell 
against the grant of a mining lease even though particular 
interests of an individual are the only interests primarily 
affected.  It may thus be in the public interest that the interests of 
that individual be not overborne.  However, all the objections 
can be and should be related to public interest.  But private 
interests as such are not a relevant consideration.  So far as they 
are intended to be protected, they are specifically so protected by 
the Act itself. 

38  Franklyn J then went on to say at page 325: 

Whilst, on their own, private interests are not a relevant 
consideration, they may well be such if there is a public interest n 
their protection.  It does not necessarily follow (although it might 
in a particular case) that, because of the provisions of those 
sections of the Act, there can be no aspect of public interest in an 
objection lodged by a private landowner or occupier who is 
entitled to the protection provided by those sections.  That indeed 
was recognised by Jacobs J in Sinclair in the above quoted 
passage which, in my view, in its entirety, appears appropriate to 
the concept of "public interest" in the context of the Act.  It is 
important to recognise, however, that in that context the public 
interest is that identified in section 111A.  Consequently, in my 
view, to be relevant as going to "public interest", an objection, 
whether lodged primarily in respect of a "private interest" or as 
one of "public interest" must contain a discernible objection 
concerning the public interest of such a nature as to be capable 
of exciting the consideration of the Minister under section 111A.  
That is to say, it must be discernible from the objection that it 
raises a question which, objectively viewed, can reasonably give 
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rise to a concern that the disturbance of the relevant land or 
grant of the application may not be in the public interest.  The 
determination whether or not such disturbance or grant is or is 
not in the public interest is a matter for the Minister to be taken 
into consideration in the exercise of his discretion under 
section 111A. 

39  The Objector puts to me that there is a public interest in the 
protection of its private rights to the stockpiled material that when 
objectively viewed, can reasonably give rise to a concern that the 
disturbance of the relevant land or the grant of the application for the 
Lease might not be in the public interest.  To be relevant to "private 
interest" or as one of "public interest" it must contain a discernible 
objection concerning the public interest of such a nature as to be capable 
of exciting the consideration of the Minister under s 111A of the Act.  The 
Objector is by virtue of s 9 of the Main Roads Act 1930 is a body 
corporate. The Objector has statute authority as a body corporate to 
exercise its obligations, which is, in my view, exercised in the interest and 
benefit of the public generally. 

   It must therefore follow, in my view, that although the Objector may 
be exercising its private rights to the Stockpiled Material, it is doing so for 
the ultimate benefit of the public at large and as such this matter is one 
which is capable of exciting the consideration of the Honourable Minister 
pursuant to s 111A of the Act.  The area the subject of the application for 
the Lease is clearly an area identified by the Objector as being a ready, 
reliable and economic source of road-making material.  The purpose of 
the Stockpiled Material is the reconstruction of the NWCH.  That 
reconstruction of the NWCH includes the construction of a new bridge 
over the Gascoyne River. 

40  The importance of an all-weather bridge and connecting road over 
the Gascoyne River was clearly apparent from the evidence. 

41  The NWCH is one of only two sealed roads to the resource and 
energy rich Pilbara and NorthWest Shelf areas of the State. 

42  The Bridge is old, of single-lane construction and has as a result of 
floods and over-topping by floodwaters been damaged to the extent that 
its replacement is imminently necessary.  

43  Such flooding occurs regularly resulting in the inevitable disruption 
of the transport of goods by road to the north of Carnarvon and locally, 
the isolation of residents in the irrigation and fruit and vegetable growing 

Document Name: [2001]WAMW26.doc Page 10 



[2001] WAMW 26 
WILSON SM 

areas on the northern side of the Gascoyne River.  The NWCH from the 
Bridge to the Blowholes Road turn off is subject to inundation without the 
Gascoyne River being in flood because it is built at ground level. 

44  Put simply, the replacement of the Bridge and the reconstruction of 
the NWCH is a matter, which is in need of urgent attention and is in the 
public interest. 

45  In my opinion, it follows that the Stockpiled Material and the land 
from which it has been recovered is an important site to the Objector to 
source material for the reconstruction of the NWCH and the replacement 
of the Bridge and associated road reconstruction. 

46  There is no other source of road-bearing material that is suitable or 
within an economic distance of the proposed road reconstruction. 

47   I am not required to make a finding on the merits of the respective 
parties' cases.  However, even if I was to accept the evidence of the 
Applicant in its best light, it is my opinion that it is not in the public 
interest to recommend to the Honourable Minister the grant of the Lease 
in its entirety. Counsel for the Applicant and Objector has submitted to me 
that I may recommend to the Honourable Minister that the application be 
granted pursuant to s 111A(1)(c) of the Act, subject to the excision of a 
defined area which includes the Stockpiled Material. 

48  Accordingly, I would recommend to the Honourable Minister to 
refuse to grant to the Applicant, pursuant to s 111A(1)(b) and (c)(ii) of the 
Act, such part of the application for Mining Lease  09/95 as shall be 
needed by the Objector, and identified by a plan drawn by a draftsman of 
the Objector, to access the Stockpiled Material for road reconstruction and 
bridge construction on the North West Coastal Highway. 

    Further, I would recommend to the Honourable Minister that the 
application for Mining Lease 09/95 be otherwise recommended for 
approval. 
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