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1  On 27 September 2000 the defendant, pursuant to s 51 of the Mining 
Act 1978 ("the Act") and in accordance with reg 16 of the Mining 
Regulations, filed a Form 5 "Operations Report - Expenditure on Mining 
Tenement" (exhibit 12) for tenement P26/1951 (a prospecting licence and 
hence "the subject tenement") for the year 31 July 1999 to 30 July 2000 
which contained, inter alia, the following expenditure information: 

A. MINERAL-EXPLORATION ACTIVITIES                           $2,105 
B. MINING ACTIVITIES                                    $0 
C. ABORIGINAL HERITAGE SURVEYS:                                 $0 

  Copy to be lodged with the Registrar  
of Aboriginal Sites. 

 
 D. ANNUAL TENEMENT RENT AND RATES:                        $939 
 E. ADMINISTRATION/OVERHEADS:                     $317 
F. (OTHER) LAND ACCESS/ 

NATIVE TITLE COSTS:                                        $104          $421 
  Jointly not to exceed 20% of the minimum commitment 
  or expenditure on the activities shown above, whichever 
  is greater (see page 4 for instructions). 

 
  TOTAL EXPENDITURE                                                       $3,465 

2  On 28 September 2000 the defendant lodged an application for a 
certificate of exemption for the subject tenement for the amount of $4535 
for the year ending 30 July 2000.  The application was lodged under s 102 
of the Act.  That expenditure commitment for the subject tenement is 
$8000. 

3  On 18 October 2000 the plaintiff filed an objection to the defendant's 
application for exemption and a plaint in which it claimed: 

"The Defendant has failed to comply with the expenditure 
conditions imposed by Regulation 15 of the Mining Act 
Regulations for the expenditure year ending on the 3rd July 2000 
in respect of Prospecting Licence 26/1951 in breach of 
Section 50 of the Mining Act 1978 in that it has failed to expend 
or cause to be expended the sum of $8000 in mining on or in 
connection with mining on the Tenement and such failure is of 
sufficient gravity to justify forfeiture." 
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4  Pursuant to the plaint the plaintiff sought forfeiture of the subject 
tenement under section 96 of the Act. 

5  On 20 December 2000 the defendant filed a Notice of Defence which 
contained the following grounds of defence: 

"1. The Plaintiff's Claim is not admitted. 

2. The Defendant has complied with the expenditure 
conditions on Prospecting Licence 26/1951 in that it has 
spent, or has caused to be spent, expenditure of at least 
$8,000.00 on or in connection with mining during the 
year ended 3 July 2000. 

3. If, which is not admitted, the Plaintiff's claim is correct, 
the evidence will show that this is a proper case for the 
Warden to fine in lieu of forfeiture. 

4. The proceedings be dismissed on the basis that they 
constitute an abuse of process. 

* and the defendant claims 

indemnity costs against the Plaintiff in defending this 
action on the basis that the Plaint is frivolous and/or 
vexatious and an abuse of the process of this court." 

6  The application for exemption (Interim Resources NL v Ajax 
Mining Nominees Pty Ltd [2001] WAMW 11) and the plaint were listed 
for hearing before me on 11 and 12 June 2001.  On 11 June 2001 it was 
agreed by the parties that the application for exemption and the plaint 
would be heard together but that my decision on the plaint would be 
reserved until after I had made my recommendation to the Minister on the 
application for exemption and the Minister had made a determination. 

7  The application for exemption and the plaint were therefore heard 
together.  At the joint hearing the defendant, in support of its application 
and in defence of the plaint, called three witnesses: 

(1) Mr Gary Bruce Snow, a district geologist; 

(2) Ms Yvonne Weissgerber, a tenement administration 
officer; 

(3) Mr Robert Holmes Watkins, a project geologist. 
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8  The defendant also tendered exhibits 1 to 40. 

9  The plaintiff, on the application for exemption and in support of its 
plaint, adduced no oral evidence but tendered four documents 
(exhibits 41(a), 41(b), 42(a) and 42(b)). 

10  In Interim Resources NL v Ajax Mining Nominees Pty Ltd 
(supra) I subsequently recommended to the Minister that the application 
for exemption be granted.  The Minister followed my recommendation 
and granted the application for exemption.  A Certificate of Exemption 
dated 22 August 2001 was therefore issued, the amount of the exemption 
being $4535. 

11  The exemption having been granted, the plaintiff now proceeds on 
the basis that, as I understand its submissions, not all of the amount 
claimed by the defendant on the Form 5 to have been expended ($3465) 
has, in fact, been expended.  At this point I would note that the legal 
burden or proof is on the plaintiff.  It is for the plaintiff to prove 
noncompliance with the expenditure commitment and that any proven 
noncompliance is sufficient to justify forfeiture.  Further, the standard of 
proof is the civil standard of proof, being the balance of probabilities: 

"If the evidence is such that the tribunal can say 'we think it more 
probable than not' the burden is discharged, but if the 
probabilities are equal it is not."  Miller v Minister for 
Pensions (1947) 2 AER 372, 374. 

12  The plaintiff submits that of the claimed expended amount of $3465, 
only $779 is properly claimable, being for tenement rent and rates. 

13  On the Form 5 the defendant claimed $939 for tenement rent and 
rates.  The plaintiff submits, however, that $160 must be deducted from 
the sum of $939 because included in that sum is an amount of $60 for the 
cost of a caveat registered with reference to the subject tenement 
(exhibit 16) and a further amount of $100 for the filing fee for an 
application for exemption for the preceding year (exhibit 17).  In 
cross-examination Ms Weissgerber conceded that those two amounts 
should not have been included in the amount for rent and rates. 

14  On point it is submitted for the defendant that the said costs for the 
caveat and the prior application for exemption are, in any event, claimable 
under s 51 under the heading of Administration Costs.  I agree.  Such 
costs are, I would have thought, "money expended in connection with, 
prospecting in the area the subject of the licence" (section 51).  Having 
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said that, the correct amount (as conceded by the plaintiff) for tenement 
rent and rates is $779 ($939 less $160).  Further, the $160 for the caveat 
and filing fee cannot be added to the administration/overheads amount on 
the Form 5 because, when added to item F, the total would be in excess of 
20% of the sum of $2105 for mineral-exploration activities on the Form 5. 

15  Ms Weissgerber gave evidence that she prepared the Form 5 
(exhibit 12).  She also gave evidence as to how the amounts which appear 
on the Form 5 were arrived at.  In the course of giving that evidence she 
produced numerous documents to support her evidence.  Many of those 
documents were generated by computer as a result of information 
provided by other employees such as Mr Snow and Mr Watkins.  
Ms Weissgerber was a good witness who gave her evidence in an 
appropriate fashion.  I accept her evidence. 

16  Ms Weissgerber gave evidence as to how the sum of $2105 claimed 
for mineral-exploration activities was arrived at by reference to the 
schedule attached to the Form 5 (exhibit 12).  That schedule sets out in 
some detail the costs on a monthly basis for the subject tenement from 
August 1999 to July 2000 inclusive.  Ms Weissgerber gave evidence as to 
the source of the information which appears on the schedule.  
Mr Watkins, whose evidence was unchallenged, also gave evidence about 
his input into the costings for the subject tenement which corroborated the 
evidence of Ms Weissgerber.  Further, Mr Watkins gave evidence, 
inter alia, that he had carried out an open file search using the records of 
the Geological Survey of WA and, as a result, created a map; that he had 
been involved in the ongoing interpretation and assessment of 
information.  That work was carried out during the relevant period and 
included information relevant to the subject tenement.  Given that his 
evidence was unchallenged and, in any event, given that I found him to be 
a good witness, I accept his evidence. 

17  Ms Weissgerber did concede in cross-examination that she did not 
have personal knowledge about all the items contained in the schedule.  
However, given her evidence as to the system used to collect and collate 
the financial information, Mr Watkins' evidence that he undertook work 
relevant to the subject tenement and costed that work and the fact that the 
plaintiff has adduced no evidence to demonstrate that those expenses were 
not in fact incurred (noting again that the plaintiff and not the defendant 
carries the legal burden of proof of establishing that the expenditure was 
not incurred), I am not persuaded that I should find that that expenditure 
($2105) was not incurred. 
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18  As to the expenditure for administration/overheads of $317, 
Ms Weissgerber gave evidence that at the end of each month a journal is 
done to allocate a 15% administration fee to each tenement depending on 
the expenditure incurred on the tenement in that month.  For the subject 
tenement there was, for the relevant period, an administration fee of $551.  
That fee was, however, reduced to $317 so that, when added to the sum of 
$104 for land access/native title costs, the total would not, in accordance 
with the Act, be in excess of 20% of the sum for mineral-exploration 
activities of $2105.  Again, I see no reason not to accept the evidence of 
Ms Weissgerber as to the amount of $421.  Further, there is the evidence 
already referred to showing that expenditure was incurred on the subject 
tenement (rent, rates, caveat costs, exemption filing fee and Mr Watkins' 
work relevant to mineral-exploration activities) upon which the 15% 
administration fee could be levied.  Furthermore, the plaintiff, who carries 
the legal burden of proof, has adduced no evidence to indicate that the 
sum of $421 was not expended in the manner claimed. 

CONCLUSION 

19  Given the above matters, I accept that the only amounts which the 
plaintiff has proven should be deducted from the total expenditure 
claimed of $3465 are the caveat fee of $60 and filing fee of $100 which 
were improperly included in tenement rent and rates and are not capable 
of inclusion in administration/overheads because of the 20% limit.  As 
such there is, I accept, proven noncompliance with s 50 of the Act insofar 
as, given the Certificate of Exemption dated 22 August 2001, the 
expenditure requirement for the subject tenement for the relevant period 
was, as claimed, $3465 and the plaintiff has persuaded me that $160 of 
that amount should not have been included.  That is, there is a shortfall of 
$160.  Having said that, given that the shortfall ($160) is only 4.62% of 
the total expenditure requirement of $3465, I am not persuaded that the 
noncompliance is of sufficient gravity to justify forfeiture of the subject 
tenement (s 96(2)).  Further, and for the same reason, I would impose no 
penalty on the defendant (s 96(3)(c)). 

 For the above reasons the plaint is dismissed. 
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