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WILSON SM: 
 

REASONS FOR DECISION 
1  I have before me today plaint number 49/990 affecting mining lease 

59/4 bought by Mr Jefto Radovanovic as plaintiff against the holders of 
mining lease 59/4, being Mr Raymond Sidney Lee, Francis Joseph 
Mulcahy, Michael Joseph De Marte, John Hartley Poynton and Robert 
Maxwell King, being the registered holders of mining lease 59/4.  
Mr Radovanovic’s plaint is that the defendants have failed to comply with 
the expenditure conditions relating to the grant of mining lease 59/4 for 
the year ending 11 December 1999 and also that the matter is of sufficient 
gravity to justify forfeiture. 

2  Mr Radovanovic has asked that I recommend to the honourable 
minister for mines that mining lease 59/4 be forfeited.  In support of that 
application Mr Radovanovic has produced to me and put into evidence 
three exhibits; firstly a certified copy of the register from the Tendex print 
for 13 June 2000 which shows that there has been no form 5 lodged in 
relation to expenditure for the year ending 11 December 1999 in respect 
to mining lease 59/4.  Also placed into evidence as exhibit B is a copy of 
the form 5 for the report on mining operations for the year ending 
11 December 1998 which indicates that the defendants have expended 
$11,350 in relation to the tenement.  Further, Mr Radovanovic produced 
into evidence a certified copy of the Department of Minerals and Energy 
Tendex report as part of the register as of 20 February this year showing 
that no form 5 has in fact been lodged for the expenditure year ending 
11 December 2000.  There is now two expenditure years of $10,000 each 
in which there is no form 5 been lodged informed the Mines Department 
as to any expenditure that has been made upon the mining lease. 

3  The plaintiff, Mr Radovanovic, has given oral evidence that he has 
attended the mining lease over a period from about July of last year and 
on other occasions through until just a few weeks ago and he gave oral 
evidence that there appears to have been no work done upon the mining 
lease 59/4 during that time.  He also says that from his observations there 
has been no recent work done which would be consistent with the 
lodgement of the last form 5 back for the year ending 11 December 1998.  
Mr Radovanovic indicates that the form 5 for the year ending 1998 was 
lodged about 10 months and 3 weeks late, there being since that time no 
further form 5 lodged in relation to this matter. 
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4  Again Mr Radovanovic confirms that there appears to have been no 
work done upon the tenement during the period in question, that being for 
the year ending 11 December 1999 and the period ending 11 December 
2000.  There are signs of old work, being some old drill holes which he 
indicates are at least 3 years old and have been capped.  There are signs of 
old rehabilitation work having been done with machinery on the tenement 
which he says is also about 3 years old and would not be totally 
inconsistent with the suggestion that there has been rehabilitation work 
done on the tenement by people in the past at least 3 years ago. 

5  The tenement is approximately 9.7 hectares in size and is located 
about 30 kilometres south-east of Yalgoo in an area of Gnows Nest.  It is 
a relatively small tenement.  Mr Radovanovic indicates that the form 5 
lodged for the year ending 1998 suggests that metal detecting which is 
claim to have occurred for some 24 days would not be reasonable because 
in his view 24 man days to conduct metal detecting would be excessive 
given the small size of the tenement.  The amount of $200 is being 
claimed in relation to that.  On that basis a sum of $4800 has been raised 
as being in dispute. 

6  Mr Radovanovic is unable to raise any issue with the motor vehicle 
hire, detector hire and fuel simply because there is no appearance by 
either of the defendants in this matter.  There is not any great dispute from 
Mr Radovanovic in relation to the rehabilitation work that is claimed.  The 
only issue is whether rehabilitation work is claimable as a part of mining 
on the tenement.  I do not propose to deal with that question today as in 
my view there is sufficient other evidence for me to be able to deal with 
this matter without launching into any discussion in relation to 
rehabilitation and whether it is an allowable expense. 

7  As I have said earlier in this matter, I am satisfied that each of the 
defendants were notified in writing that the hearing would be heard today, 
20 February 2001, for half a day and to be heard not before 1 pm.  The 
defendants were all called at the commencement of these proceedings and 
there was no response or appearance.  I also note that no defence has been 
filed by either of the defendants in relation to the plaint bought by 
Mr Radovanovic. 

8  The law in relation to the manner in which these matters are to be 
dealt with more probably summarised in the case of Commercial 
Properties Pty Ltd and Australia United Gold NL v Italo Nominees 
Pty Ltd, being a decision of the Full Court of the Supreme Court of 
Western Australia number 2131 of 1988 and is more properly summarised 

Document Name:  [2001] WAMW 4.  KC Page 4 



[2001] WAMW 4 
WILSON SM 

in what is a judgment of the court at page 15 of that judgment in which 
the court said: 

In a case of failure to comply with expenditure conditions the 
legislation contemplates forfeiture.  Hence, upon prima facie 
proof of noncompliance we consider the plaintiff likewise 
establishes a prima facie case for forfeiture, thus in such 
circumstances the evidentiary burden is on the defendant to 
satisfy the warden that the case is otherwise not of sufficient 
gravity to justify forfeiture. 

9  In the case before me the plaintiff, in my view, establishes a prima 
facie case on the issue, that is, by the production to me of a copy of the 
register for this tenement for the year that is particularly in question, that 
is, 11 December 1999, which shows that there has been no form 5 lodged 
by the defendants which indicate that any expenditure has been carried out 
upon the mining lease.  That, in my view, establishes, as it outlined in 
Italo’s case, that a prima facie proof of noncompliance is established by 
the plaintiff, Mr Radovanovic.  As Italo’s case then reveals, upon prima 
facie proof of noncompliance being established, the plaintiff also likewise 
establishes a prima facie case for forfeiture.  I am satisfied of the plaintiff 
having satisfied me of prima facie proof of noncompliance and that a 
prima facie case for forfeiture also exists, thus, in accordance with the 
Italo case, the evidentiary burden is on the defendant to satisfy me that the 
case is otherwise not of sufficient gravity to justify forfeiture. 

10  As I have indicated, the defendants have been notified of the hearing 
of this matter and that they have not lodged a defence to the claim by the 
plaintiff, nor have they appeared today.  I note from Mr Radovanovic’s 
evidence that he says he spoke to Mr King about 2 weeks ago and Mr Lee 
about a month ago and he said that both were aware of the proceedings.  
He indicated that Mr King indicated that he might turn up to these 
proceedings.  Clearly none of the defendants have appeared here and it is 
my view that their non-appearance here severely disadvantages them in 
relation to the matter associated with whether the noncompliance is of 
sufficient gravity to justify forfeiture. 

11  There are a number of other matters that I should look at in relation 
to this matter before deciding whether the breach is of sufficient gravity, 
that is, the past conduct of the defendants in relation to this matter.  It 
would seem that there has been compliance for years prior to the year 
ending 1998 and that expenditure, it would seem, was met.  There is some 
dispute as to whether the expenditure in the 1998 year was in fact met.  It 
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would seem to me I can’t be satisfied precisely on the evidence as to 
whether the amount of $11,350 is a correct amount or otherwise. 

12  Although Mr Radovanovic disputes that 24 days of man hours was 
utilised in metal detecting on the property, metal detecting is generally of 
a nature where there is little ground disturbance and the fact that weather 
conditions may have been such in the area that any particular signs of 
surface disturbance that may have occurred may well have been eroded 
due to climatic conditions.  The non-appearance of the defendant also 
makes the situation difficult for the plaintiff to test the questions of metal 
detecting, vehicle hire, detector hire and fuel. 

13  However, what is clear is that the defendants did not attend court and 
they now find themselves, in my view, in a position where a prima facie 
case for noncompliance and forfeiture has been established and that they 
have not attended.  What is also clear is that now 2 years have passed in 
which there has been no form 5s lodged and that having established prima 
facie noncompliance also confirms and corroborates Mr Radovanovic’s 
view of the mining lease that there has been no apparent work conducted 
upon the mining lease that he could see for a period of some 2 years. 

14  The objects and aims of the Mining Act and Regulations are to 
ensure that ground is being worked and that expenditure is being 
maintained upon the ground.  The act is regarded as a self-policing act in 
that it requires people such as Mr Radovanovic to comb through and 
ensure compliance by holders of mining tenements with expenditure 
conditions and other requirements.  The failure to comply can result in 
plaints such as these being brought before the court for the purposes of 
seeking forfeiture of tenements which in the view of the plaintiff are not 
being worked. 

15  Having said that and having viewed all of the evidence and there 
being no defence lodged and there being no attendance by the defendants 
to respond to the plaint brought by Mr Radovanovic, I am satisfied that 
there is noncompliance by the defendants in relation to the expenditure 
conditions relating to mining lease 59/4 for the year ending 11 December 
1999 and, as the evidence has transpired, also for the year ending 
11 December 2000. 

16  As the Italo case suggests that the establishment of a case of 
noncompliance likewise establishes a prima facie case for forfeiture, in 
my view the lack of any attendance by the defendants, the form 5s which 
indicate that there has been no expenditure upon the lease and also the 
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visual observations by Mr Radovanovic that there appears to have been no 
work done upon the lease over a period of some years there is a case for 
forfeiture been established by Mr Radovanovic.  Although there appears 
to have been expenditure in he past, there is clearly no expenditure of 
recent time.  In view of the objects and aims of the Mining Act, in my 
view the failure by any person to either seek an exemption or to comply 
with the expenditure requirements of the act creates a situation of 
sufficient gravity to justify forfeiture.   

17  In my view failing to work a tenement or to seek an exemption is of 
sufficient gravity to justify the forfeiture of the tenement.  For those 
reasons I make the following orders:  (1)  plaint 49/990 affecting mining 
lease 59/4 be upheld; (2)  there be a recommendation to the honourable 
minister for mines that mining lease 59/4 be forfeited, and I so make those 
orders. 
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