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Result:  

Finding that the Minister did not, pursuant to the Nickel (Agnew) Agreement 
Act, extend the right of WMC Resources Ltd to apply for and be granted  a 
licence under the Rights in Water and Irrigation Act 1914 to develop and draw 
water from the Depot Springs Water Reserve 

 
Representation: 

Counsel: 
For WMC Resources Ltd     : Mr Gerus 
For Quartz Water Leonora Pty Ltd  
           and Mount Margaret Nickel 
           Pty Ltd                       : Mr R W Richardson     
For Keyside Investments Pty Ltd  : Not represented 

Solicitors: 
For WMC Resources Ltd    : Clayton Utz 
For Quartz Leonora Pty Ltd and 
              Mount Margaret Nickel  
              Pty Ltd                  : Lawton Gillon 
For Keyside Resources Pty Ltd   : Not represented  
 
 

Case(s) referred to in judgment(s): 
 
Nicholas v Western Australia (1972) WAR 168 
 
 
Case(s) also cited: 
 
 

Document Name:  [2001] [2001]WAMW6.doc. KC Page 3 



[2001] WAMW 6 
CALDER SM 

 
DECISION ON PRELIMINARY ISSUE – THE RIGHTS, IF ANY, 
OF WMC RESOURCES LTD UNDER THE NICKEL (AGNEW) 
AGREEMENT ACT  TO A LICENCE TO TAKE WATER FROM 
THE DEPOT SPRINGS WATER RESERVE 
 
 
THE PROCEEDINGS 
The Applications 

1  There are at present four matters which have been brought before the 
Warden arising out of applications for mining tenements and objections 
thereto.  There are three applications for the grant of a miscellaneous 
licence which, in summary, are sought to enable the respective applicantS 
to take water from or adjacent to what is known as the Depot Springs 
Water Reserve.  There is also an application for an exploration licence 
over an area, which is within the area of Depot Springs Water Reserve.   

2  Application 36/442 is an application by Mount Margaret Nickel Pty 
Ltd (“Mt Margaret”) for the grant of an exploration licence over an area 
consisting of several graticular blocks.  The application was lodged on 10 
February 2000.  WMC Resources Ltd (“WMC”) has objected it to 
(objection 115/990). 

3  Application 36/139 for the grant of a miscellaneous licence, for 
“Taking Water.  Water Management Facilities (including bores and bore 
field) pipeline, powerline and road”, was lodged by Quartz Water Leonora 
Pty Ltd (“Quartz”) on 13 March 2000.  The application is the subject of 
objection 124/001 lodged by WMC. 

4  Miscellaneous licence application 36/142 was lodged by WMC on 
14 June 2000 and was objected by Quartz (objection 4/001) and Keyside 
Investments Pty Ltd (“Keyside”) (objection 3/001).  The purpose for 
which the miscellaneous licence was sought was “Pipeline, Powerline, 
Water and Road”. 

5  On 14 June 2000, WMC also lodged application 57/17 for the grant 
of a miscellaneous licence.  The stated purpose for which the grant is 
sought is “Pipeline, Powerline, Water and Road”.  That application has 
been objected to by Quartz (objection 2/001). 
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6  The ground applied for in application E36/442 by Mount Margaret 
for the grant of an exploration licence is in respect of ground which is 
wholly contained within what is known as the Depot Springs Water 
Reserve to which I will later make reference.  

7  Application 36/139 by Quartz is almost wholly contained within the 
Depot Springs Water Reserve.  Miscellaneous licence application 36/142 
by WMC is for ground which is entirely within Depot Springs and is 
almost identical in location to the ground applied for by Quartz in 
application 36/139.  WMC’s application 57/17 is for an area which is 
outside of but which adjoins Depot Springs and which is identical to a 
portion of the ground applied for by Quartz in application 36/139.   

The Objections 
8  Keyside objected (3/001) to WMC’s application 36/142.  At the 

commencement of the hearing before me on 20 December Mr Watters, 
having previously appeared on behalf of Keyside, indicated that he had no 
instructions to represent Keyside at the hearing of the preliminary issue, 
said that the objector did not wish to be hear and, upon his application to 
do so, was granted leave to withdraw from that part of the proceedings. 

9  WMC’s objection to Mount Margaret’s application 36/442 for the 
grant of an exploration licence is based principally upon the Nickel 
(Agnew) Agreement Act 1974 (as amended) (“the Nickel Agreement 
Act”).  It is the meaning and effect and application of that act which 
formed the basis of the preliminary issue which was argued before me on 
20 and 21 December.  I will set out the grounds of objection in full. 

GROUNDS OF OBJECTION 

Depot Springs Water Reserve 
The Objector is the holder of a first right of refusal in relation to 
the exclusive water rights to Depot Springs Water Reserve granted 
by the State of Western Australia. 
By letter dated 6 December 1995 from the Minister for Resources 
Development and Energy, The Hon. Mr Colin Barnett, to the 
Objector, the Minister granted a first right of refusal in relation to 
the exclusive water rights for Depot Springs Water Reserve for a 
period of 5 years (until 6 December 2000). 

Prior to the grant of the first right of refusal on 6 December 1995, the 
Objector held a right to apply and be granted exclusive water rights 
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to water (by way of a water licence) over Depot Springs Water 
Reserve under an Agreement ratified by the Nickel (Agnew) 
Agreement Act 1974 (as amended). 

Depot Springs Water Reserve was constituted by the Governor by order in 
Council under s.9 of the Country Areas Water Supply Act, 1947 and 
published in the Government Gazette on 15 June 1973. 

The Objector, in exercise of its rights pursuant to it right of first refusal, 
applied for Miscellaneous Licence No 36/0137 on 20 December 
1999 over Depot Springs Water Reserve.  This licence is a 
necessary first step prior to applying for and obtaining a 
miscellaneous licence for taking water and a ground water 
production licence from the Water and Rivers Commission pursuant 
to the Rights in Water Irrigation Act 1914 (WA). 

The Applicant applied for exploration licence E36/442 on 10 February 
2000.  This application substantially covers a portion of Depot 
Springs Water Reserve. 

The grant of the exploration licence over the Depot Springs Water Reserve 
to the applicant is inconsistent with and will derogate from the 
rights of the Objector granted by the State of Western Australia. 

Other Grounds 
The Objector is the applicant for a Miscellaneous (Search for Ground 

Water) Licence L36/137 (The “Tenement”) which is partially 
covered by the Application.  The Tenement may be granted prior to 
the hearing of this application and objection. 

In the event of the grant of the Tenement, the grant of the exploration licence 
will: 

injuriously affect the Tenement; and 
hinder and obstruct the Objector in the exercise of its rights under the 

Tenement. 
Further and other grounds of objection will be provided prior to the hearing 

of the Application. 
10  In its objection to Quartz’s application 36/139 for a miscellaneous 

licence WMC lodged grounds of objection which were similar to the 
grounds in respect of Mount Margaret’s application for an exploration 
licence.  By letter dated 15 December sent to Lawton Gillon, solicitors for 
Quartz, Mr Gerus, acting for WMC, indicated that the original grounds of 
objection lodged in respect of application 36/139 were significantly altered.  
The ground of objection entitled “1.   Depot Springs Water Reserve” was 
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maintained.  That objection, in paragraphs (a), (b), (c), is expressed in terms 
identical to those contained within paragraphs 1 to 4 inclusive of WMC’s 
objection (115/990) to Mount Margaret’s application for exploration licence 
36/442 quoted above.  Paragraph (e) of its objection is expressed in similar 
terms to paragraph 5 of its objection to Mount Margaret’s application save 
that there is a reference in the latter to Mount Margaret’s application 
E36/442 and, in the former, to Quartz’s application 36/139. 

11  Paragraph (f) of WMC’s objection to Quartz’s application 36/139 
states that: 

“The Objector in exercise of its rights pursuant to its first right 
of refusal: 

(i) has applied for Miscellaneous (Search for Ground Water 
Licence No 36/137) on 20 December 1999 over Depot 
Springs Water Reserve; and 

(ii) informed the State of Western Australia that it requires the 
water resources of Depot Springs Water Reserve for its 
future mining requirements.” 

12  Paragraph (g) says: 

“It is the Objector’s intention in accordance with its rights under 
the first right of refusal and the Nickel (Agnew) Agreement Act 
1974 (as amended) to apply for a  miscellaneous licence for 
taking water under the Mining Act 1978 and a ground water 
production licence from the Water and Rivers Commission under 
the Rights in Water and Irrigation Act 1914 (WA) for the ground 
the subject of Depot Springs Water Reserve.” 

13  Paragraph (h) says: 

“The grant of the Application to the Applicant is inconsistent 
with and will derogate from the first right of refusal granted to 
the Objector by the State of Western Australia.” 

14  The remainder of the grounds of objection, subsequent to the letter of 
15 December 2000 (exhibit A) relates to those parts of the ground applied 
for by Quartz in application 36/139 which are said to partially cover 
ground the subject of miscellaneous licence 57/14 held by WMC.  The 
letter of 15 December 2000 states: 
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“By this ground of objection WMC only seeks the imposition of 
reasonable conditions which will ensure that in the event that 
L36/139 is granted.  The activities of Quartz Water do not 
injuriously affect the tenement or hinder and obstruct WMC in its 
search for water activities under L57/14.” 

15  I have proceeded upon the basis that objection 124/001 by WMC to 
Quartz’s application 36/139 had been amended as indicated. 

16  The objections by Quartz (2/001 and 4/001) to WMC’s applications 
for miscellaneous licences 57/17 and 36/142 were expressed in identical 
terms and, in essence, stated that Quartz had applied for miscellaneous 
licence 36/139 and that each of WMC’s applications 57/17 and 39/142 
encroached upon the ground applied for by Quartz and that activities 
permitted by the grant of the miscellaneous licence to WMC would 
injuriously affect the objector in the exercise of its rights if Quartz’s 
application 36/139 were granted. 

The Hearing 
17  On 20 December 2000, after hearing submissions from counsel as to 

the manner in which the proceedings should be dealt with by me, I ruled 
that all 4 applications should proceed together, that WMC should open 
and that I would not hear evidence as to the facts directed towards the 
merits of any of the applications until I had delivered a preliminary 
decision upon the issues which arose out of the objections of WMC to the 
application by Mount Margaret and by Quartz insofar as those objections 
related to the Nickel Agreement Act and the exercise or purported 
exercise by the Minister of the Minister’s powers under the Nickel 
Agreement Act and/or the Government Agreements Act.  Accordingly I 
heard argument from Mr Gerus and Mr Richardson exclusively on that 
issue and reserved by decision thereon. 

THE EVIDENCE ON THE PRELIMINARY ISSUE 

18  At the commencement of the hearing on the preliminary issue as to 
the issues arising out of the Nickel Agreement Act, the Government 
Agreements Act and the letters of the Minister and WMC connected with 
the Nickel Agreement Act, a number of exhibits were tendered by 
consent.  Those exhibits were as follows: 

     EXHIBIT A  Letter dated 15 December 2000 to Lawton Gillon 
                     from Clayton Utz 
     EXHIBIT B  Letter dated 21 December 1989 from the deputy 
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                     Premier to Western Mining Corporation Limited 
     EXHIBIT C      Letter dated 6 December 1989 from Western Mining 
                               Corporation Limited to the deputy premier 
     EXHIBIT D      Letter dated 23 October 1995 from Western Mining 
                               Corporation Limited to the Minister for resource 
                               Development 
     EXHIBIT E      Letter dated 6 December 1995 from the Minister for 
                               Resources development and energy to Western Mining  
                               Corporation Limited 
     EXHIBIT F      Letter dated 19 December 2000 from the Minister for 
                              mines to Lawton Gillon 

19  During the course of the hearing Mr Gerus tendered a copy of 
application 36/137 for the grant of a miscellaneous licence (search for 
ground water) over the entire Depot Springs Water Reserve.  That 
application was lodged on 21 December 1999. 

20  A copy of page 223 of the Government Gazette WA of 15 June 1973 
was also produced – exhibit H.  That exhibit contained an Order in 
Council pursuant to the provisions of the Country Areas Water Supply 
Act 1947 wherein the Depot Springs Water Reserve was constituted 
pursuant to section 9 of that Act. 

21  It is in exhibits B to F inclusive that some of the history which is of 
immediate relevance to the resolution of the preliminary issue appears.  I 
will briefly describe the material parts of those letters. 

22  In exhibit C, the letter dated 6 December 1989 from Western Mining 
Corporation Limited to the Deputy Premier, the company made express 
reference to the provisions of clause 14(5) of the Nickel Agreement Act 
and to the entitlement of the company to apply, prior to 31 December 
1989, for a licence to develop and draw water from Depot Springs.  The 
company then asked the Minister to give consideration to extending the 
period prescribed in 14(5) for the making of the application for a further 
period of 5 years.  By letter dated 21 December 1989 (exhibit B) the 
Deputy Premier, as Minister for resources development, wrote saying:  
“…I have pleasure in granting the extension sought, thereby extending to 
31 December 1994 the date referred to in Clause 14(5) of the Agreement.” 
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23  By its letter of 23 October 1995 (exhibit D) Western Mining 
Corporation Limited wrote to the Minister for resource development.  
Reference is made to clause 14(5) of the Nickel Agreement Act.  The 
company acknowledged that the period pursuant to the agreement ratified 
by the Nickel Agreement Act within which the company was entitled to 
make application for a licence to develop and draw water from Depot 
Springs had been twice previously extended, the last extension being for 5 
years from 31 December 1989.  The letter went on to state: 

“In order to facilitate forward planning of the production from 
WMC’s operations at Mt Keith and Leinster, WMC wishes to 
preserve the option of developing the Depot Springs Water 
Reserve.  Availability of water is obviously vital particularly in 
respect of WMC’s long-term requirements.” 

24  The company then went on to ask the Minister to give consideration 
to a further extension of the period prescribed by clause 14(5) for a further 
period of 5 years.  Reference was made expressly to clause 33 of the 
agreement and the company noted that clause 33 gave to the Minister the 
power to vary the date even though the date being varied had passed. 

25  By letter dated 6 December 1995 (exhibit E) the Minister for 
resources, development and energy wrote to Western Mining Corporation 
Limited.  The contents and the meaning and effect of that letter are critical 
in the resolution of the preliminary issue.  Accordingly, I will set out the 
contents of the letter in full.  The Minister said: 

“NICKEL (AGNEW) AGREEMENT ACT – DEPOT SPRINGS 
WATER RESERVE 

I refer to your letter of 23 October 1995, seeking a 5-year 
extension of the period for making application for a licence to 
develop and draw water from the Depot Springs Water Reserve. 

Your request for an extension is the third to be considered by 
Government under the Agreement but is unaccompanied by any 
indication of the plans Western Mining Corporation might have 
for the development of the water reserve which has now been 
held for nearly 20 years for use under the Agreement. 

Development is now taking place at Leinster and in its vicinity 
require the Government to carefully review the availability of 
infrastructure an important community resources and industrial 
inputs such as water supplies. 
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You would also be aware that the infrastructure requirements of 
this region are the subject of a joint State/Commonwealth study 
‘The Northern Goldfields Mineral Province Study’.  The State 
therefore needs to plan carefully for the infrastructure needs of 
this rapidly developing region.  You will therefore understand 
why I am reluctant to approve the extension of exclusive rights to 
the water reserve by WMC. 

In the absence of any satisfactory justification for preserving the 
option and a possible future requirement of others for that water, 
I am not prepared to give the extension sought by Western 
Mining Corporation, pursuant to Clause 33 of the Agreement.  
However, I am prepared to continue to hold the Water Reserve 
on a first refusal basis to WMC for a further 5 years after which 
WMC would have no rights beyond those available under the 
normal laws of the land. 

Yours sincerely 

COLIN J. BARNETT 

MINISTER FOR RESOURCES DEVELOPMENT 

6 December 1995” 

26  The letter from the Minister for Mines to Lawton Gillon dated 
20 December 2000 (exhibit F), which was produced by Mr Richardson, I 
will also set out hereunder in full. 

“Dear Mr Lawton 

REQUEST BY WMC RESOURCES TO INVOKE 
SECTION 111A OF THE MINING ACT 1978 TO 
TERMINATE APPLICATION FOR MISCELLANEOUS 
LICENCE 36/139 BY QUARTZ WATER LEONORA PTY LTD 
SITUATED OVER DEPOT SPRINGS WATER RESERVE 

I refer to your letter of 15 November 2000 to the Director of the 
Department of Minerals and Energy in relation to the submission 
by WMC Resources Ltd. 

 

After careful consideration of the issues raised in this matter I 
have decided not to invoke section 111A of the Mining Act, and 
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to allow the application to proceed to hearing before the 
Warden. 

 

I have informed WMC Resources Ltd of my decision. 

 

Yours sincerely 

NORMAN MOORE MLC 

MINISTER FOR MINES 

19 DEC 2000” 

27  In connection with the letter of the Minister dated 19 December 2000 
(exhibit F) I was not shown any previous correspondence between the 
Minister and either WMC or Lawton Gillon concerning the exercise by 
the Minister of his discretion pursuant to section 111A of the Mining Act 
1978 (WA) (“the Mining Act”).  Section 111A(1) of the Mining Act 
empowers the Minister, by service upon the mining registrar or the 
Warden, to terminate an application for a mining tenement before the 
registrar or the warden has determined or made a recommendation in 
respect of the application.  It also empowers the Minister to refuse any 
application for a mining tenement.  The exercise of such powers by the 
Minister is qualified and the qualification is set out in paragraph (c) which 
is to the effect that the Minister may only exercise the powers if he is 
satisfied on reasonable grounds in the public interest that the land should 
not be disturbed or that the application should not be granted.  There is a 
further qualification which would have no relevance to any of the matters 
before me.  Section 111A(3) says that, notwithstanding anything in the 
Mining Act, upon service of a notice on the registrar or Warden under 
subsection (1), the application to which the notice refers ceases to have 
any effect for any purpose of the Act.  Subsection (4) says that the powers 
conferred by subsection (1) are in addition to any other powers of the 
Minister under the Mining Act. 

 
THE RELEVANT LEGISLATION 
The Mining Act 

28  Under the heading “Saving”, section 5(1) of the Mining Act says: 
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“Nothing in this Act shall affect the provisions of any Act in force 
on the commencing day that approves or ratifies any agreement 
to which the state is a party and under which a party to the 
agreement is authorised or required to carry out mining 
operations pursuant to the agreement.” 

29  There is a definition of “commencing date” contained within s8(1) of 
the Mining Act, namely, that it:  “…means the date of the coming into 
operation of the provisions of this Act referred to in section (2)”.  
Section 2(2) of the Mining Act which included all sections other than 1 
and 2, were to come into operation on a date to be fixed by proclamation.  
Such provisions of the Mining Act came into operation by way of 
proclamation on 1 January 1982 (Government Gazette 11 December 1981 
page 5085).  The Nickel (Agnew) Agreement Act 1974, its amending Act 
in 1976 and an agreement of 6 August 1977 between the parties to amend 
the agreement ratified by that Act were all in force on the commencement 
date proclaimed for purposes of the Mining Act.  The provisions thereof 
are, therefore, preserved by the provisions of section 5(1) of the Mining 
Act.  The Government Agreements Act (1979) also came into operation 
prior to the commencement date of 1 January 1982 and, insofar as it may 
be said that the Government Agreements Act “approves or ratifies” (for 
purposes of s5 (1) of the Mining Act) the Nickel Agreement Act (which 
includes any schedules thereto), its provisions, too, are protected in their 
operation by section 5(1) of the Mining Act. 

30  Section 91 of the Mining Act says: 

“Subject to this Act, and in the case of a miscellaneous licence 
for water to the Rights in Water and Irrigation Act 1914, …the 
mining registrar or the warden, in accordance with section 42 
(as read with section 92), may, on the application of any person, 
grant in respect of any land a licence, to be known as a 
miscellaneous licence, for any one or more of the purposes 
prescribed.” 

31  Regulation 42B prescribes, for purposes of section 91(1), the 
purposes for which a miscellaneous licence may be granted.  Those 
purposes include a road, a pipeline, a powerline, taking water, a search for 
groundwater, and any other purpose directly connected with mining 
operations approved by the Director-General of Mines. 

32  Pursuant to section 92 of the Mining Act sections 41, 42, 44, 46, 
46A, 47 and 52(1)(a) of the Mining Act (all of which apply to the making 
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of applications for prospecting licences) apply, modified as is appropriate, 
to miscellaneous licences.  Section 42 of the Act, coupled with section 92, 
empowers the Warden to hear and determine an application for a  
miscellaneous licence and an objection thereto. 

The Rights in Water and Irrigation Act 1914 
33  The Rights in Water and Irrigation Act (1914) (“the RWI Act”) is 

described in its long title as:  “An Act relating to rights in water resources, 
to make provision for the regulation, management, use and protection of 
water resources, to provide for irrigation schemes, and for related 
purposes.”  Within s2 of the RWI Act there is the definition of “water 
resources” which includes “aquifers and underground water”.  In s4 of the 
Act it is stated that the objects of Part III of the act entitled “Control of 
Water Resources” is (inter alia) to provide for the management of water 
resources, in particular for their sustainable use and development to meet 
the needs of current and future users and for the protection of the 
ecosystems of water resources and the environment in which they are 
situated.  Another expressed object of Part III is to promote the orderly, 
equitable and efficient use of water resources and, further, to assist the 
integration of the management of water resources with the management of 
other natural resources.  Section 5A of the RWI Act says that the right to 
the use and flow and to the control of water at any time in any 
underground water source vests in the Crown except as appropriated 
under that Act or another written law.  Section 5C says that a person must 
not take water from any underground water source to which the section 
applies except under and in accordance with a right conferred by s 25A 
(which is in division 3 – underground waters) or a relevant local by-law 
(s26L(3)(d)) or another written law or under and in accordance with a 
licence under s5C granted in accordance with schedule 1 of the RWI Act 
by the Waters and Rivers Commission established under the Waters and 
Rivers Commission Act 1995.  Section 5C applies to underground water 
sources in areas proclaimed under 26B or prescribed by the regulations for 
purposes of 26B(3)(a).  In division 3 of Part III of the Act there is 
provision for the licensing of artesian and non-artesian wells.  Section 
26D says that every application for licence for the commencement or 
construction of an artesian or non-artesian well is to be made to the 
Commission and that the Commission may issue a licence subject to such 
terms, limitations and conditions as the Commission thinks fit.  The 
Commission may also refuse to issue a licence upon such application 
being made.  As will be seen, the Nickel Agreement Act and the 
Government Agreements Act, together, have the effect of altering or 
modifying the written law set out in s26D of the RWA Act insofar as the 
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Commission may otherwise have under that section a discretion to grant 
or refuse to issue a licence. 

34  Section 26K of the Act says, where relevant: 

“(1) Except so far as a provision of this Part may be 
inconsistent with a Government agreement the Part binds 
the Crown and a statutory undertaker. 

  (4) In this section – 

 ‘Government agreement’ has the same meaning as it has 
in the Government Agreements Act 1979 

 ‘Statutory undertaker’ means a person performing a 
function that is authorised or provided for by or under a 
written law.’” 

35  Schedule 1 of the RWI Act is entitled “Licensing and related 
provisions”.  In clause 3 it is provided that a person is eligible to hold a 
“licence” (ie a licence under section 5C of the RWI Act) if the person is 
an owner or occupier of the land to which the licence relates or, 
alternatively, satisfies the Commission that the person has an agreement 
with the owner or occupier of the land which entitles the person to be on 
the land and to do what may be done under the licence and that the 
agreement is likely to be of sufficient  duration to enable the licence 
concerned to operate.  It is also provided that a person is eligible to hold a 
licence if the person is authorised by or under a written law to engage in 
an activity in relation to land or water and satisfies the Commission that 
what may be done under any such licence is recognised by the written law 
which so authorises the person as being related or incidental to that 
activity.  Clause 4 of schedule 1 says that an application for a licence may 
only be made by a person who is eligible to hold one or satisfies the 
Commission that he is interested in being such a person and is likely to do 
so.  Clause 7 states: 

“(1) The grant or refusal of an application for a licence and 
the terms, conditions and restrictions to be included in the 
licence are, subject to clause 8, at the discretion of the 
Commission. 

(2) In exercising that discretion the Commission is to have 
regard to all matters that it considers relevant, including 
whether the proposed taking and use of water – 
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(a)-(h) [There then follows a list of matters to be taken 
into account] 

(4) The Commission may refuse to grant a licence to a person 
if it is not satisfied that the person has the resources, 
including the financial resources, to carry out the activities 
to which the licence relates.” 

36  Clause 8 says that the Commission must refuse to grant a licence if it 
considers that the applicant would not be willing or able to comply with 
the terms, conditions and restrictions that would be included in the 
licence.  Clause 9 says, inter alia, that the Commission may only grant a 
licence to a person who is eligible in terms of clause 3 to hold the licence.  
The provisions of clauses 3, 4, 7, 8 and 9 are examples of a written law 
which the Nickel Agreement Act modifies either expressly or impliedly. 

The Government Agreements Act 1979 
37  In section 2 of the Government Agreements Act “Government 

agreement” is defined to mean: 

“(a) an agreement scheduled to, incorporated in, or appearing in, 
an Act the administration of which is for the time being 
committed by the Governor to, or approved by the Governor 
to be placed under the control, the Minister and any other 
agreement scheduled to, incorporated in, or appearing in, an 
Act and declared by proclamation to be a government 
agreement for the purposes of this Act, 

 and includes 

(b) any variation of that agreement – 

(i) which is or has been entered into pursuant to that 
agreement; or 

(ii) the signing or implementation, or both, of which has 
been ratified, approved or authorised by Parliament; 
and 

(a) any document or instrument, including any grant, lease, 
licence, permit, approval, authorisation, right, concession, or 
exemption, or any other thing made, executed, issued, or 
obtained for the purpose of that agreement or its 
implementation;” 
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38  Section 3 of the Government Agreements Act says: 

“For the removal of doubt, it is expressly declared that – 

(a) each provision of a Government agreement shall operate 
and take effect, shall be deemed to have operated and 
taken effect from its inception, according to its terms 
notwithstanding any other Act or law; and 

(b) any purported modification of any other Act or law 
contained, or provided for, in such a provision shall 
operate and take effect so as to modify that other Act or 
law for the purposes of a Government agreement, and 
shall be deemed to have so operated and taken effect from 
its inception, according to its terms notwithstanding any 
other Act or law.” 

The Nickel (Agnew) Agreement Act 1974 
39  By its long title this act is described as an act to ratify an agreement 

between the State of Western Australia and two named mining companies 
with respect to the mining and treatment of nickel ore reserves.  WMC has 
subsequently acquired all of the rights of the two original mining 
companies.  There is no dispute about that, the point having been 
conceded by Mr Richardson at the outset of the hearing.  The agreement 
the subject of the Nickel Agreement Act is set out in the schedule to the 
Act.  Section 3 of the Nickel Agreement Act says that that agreement “is 
hereby ratified”.  The Nickel Agreement Act was amended by Act 
number 98 of 1976 whereby a variation agreement which had been 
entered into by the parties to the original agreement was ratified and a 
second schedule to the Nickel Agreement Act, in the form of the variation 
agreement, was added to the Nickel Agreement Act.  Of particular 
relevance to the present proceedings was the substitution of the whole of 
clause 14 of the first schedule to the Act (ie the original agreement the 
subject of the Act) and the variation agreement ratified by the amending 
Act.  There have been two further variations to the agreement dated 6 
August 1997 and 15 May 1995 which were not made by way of 
amendment to the Nickel Agreement Act. 

40  The following clauses of the agreement, as amended, are material to 
the issues now before me. 

41  Clause 3 requires the State to introduce and sponsor a bill in 
Parliament to ratify the agreement and to endeavour to secure its passage 
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prior to 31 December 1974.  Clause 4 provides that the agreement shall 
not come into effect (other than clauses 1, 2 and 3) until the bill referred 
to in clause 3 comes into operation as an act having been passed by the 
Parliament.  The bill was in fact introduced into Parliament and the Act 
was assented to on 10 December 1974.  Clause 4(3) of the agreement said 
that when the bill began to operate as an Act, all the provisions of the 
agreement were to then “operate and take effect notwithstanding the 
provisions of any Act or law”. 

42  It is in clause 14 of the agreement and the amended agreement that 
the rights to a water licence, which is the subject of the preliminary issue 
now before me, appear.  By clause 14 of the amended agreement the State 
recognises that WMC has a significant average daily water requirement, 
that it has been established that an indicated adequate water supply exists 
at Depot Springs Water Reserve.  There then follow subclauses relating to 
the undertaking of searches for underground water sources.  Subclause 5 
is the pivotal clause for the arguments on the preliminary issues.  It says: 

“(5) Notwithstanding any other provision in this Clause the 
State shall, on application made by the Joint Venturers not 
later than the 31st day of December, 1984, grant to the 
Joint Venturers a licence to develop and draw water for all 
or part of the Joint Venturers’ daily water requirements (as 
the Joint Venturers may elect) from the Depot Springs 
Water Reserve without cost to the Joint Venturers and on 
such terms and conditions as are necessary to ensure good 
water resource management as the Minister may from time 
to time require and during the continuance of this 
Agreement grant renewals of such licence…” 

43  There then follows a proviso which empowers the State to limit the 
amount of water which may be taken from Depot Springs under the 
agreement if Depot Springs proves hydrologically inadequate.  There is 
provision in subclause (10) for the State to revoke the licence and acquire 
the joint venturers’ water supply facilities where the State considers it is 
desirable to do so for water conservation purposes or management 
purposes.  If that happens, there is an obligation then upon the State to 
continue to supply the joint venturers with water. 

44  Subclause 14(12) enables the State, after first having due regard to 
the joint venturers’ daily water requirements and to the hydrological 
adequacy of Depot Springs, to grant rights to a third party to draw water 
or the State may itself draw water from Depot Springs.  Subclause (15) 
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requires the State to ensure that no rights to mine minerals, petroleum or 
other substances are granted over the area from where the joint venturers 
are drawing water or have the right to draw water. 

45  Subclause 14(18) says: 

“Any reference in the foregoing provisions of this Clause to a 
licence is a reference to a licence under the Rights in Water and 
Irrigation Act, 1914 and the  provisions of that Act relating water 
rights and licences shall except where inconsistent with the 
provisions of this agreement apply to any water source developed 
for the joint venturers’ purposes under this agreement.” 

46  Clause 31 of the agreement makes provision for variation to the 
agreement.  It says that the parties may “by agreement in writing” vary the 
agreement “for the purpose of more efficiently or satisfactorily 
implementing or facilitating any of the objects of this Agreement”.  
Subclause 31(2) requires the Minister to lay any such variation agreement 
on the table of each House of Parliament and it is provided in 
subclause (3) that either House may pass a resolution disallowing the 
variation agreement; in the absence of any such disallowance the variation 
will come into effect. It could not be said that the Minister’s letter, insofar 
as it purported to grant a right of first refusal, was a variation to the 
agreement pursuant to clause 31 because WMC did not ask for it in its 
letter to the Minister of 23 October 1995.  It was a unilateral act on the 
part of the Minister and there is no evidence that it was ever 
acknowledged or accepted or understood by Western Mining as 
amounting to a mere variation of the agreement. 

47  Clause 33 is also critical in the resolution of the preliminary issue.  It 
says: 

“Notwithstanding any provision of this Agreement the Minister 
may at the request of the Joint Venturers from time to time extend 
or further extend any period or vary or further vary any date 
referred to in this agreement for such period or to such later date 
as the Minister thinks fit whether or not the period to be extended 
has expired or the date to be varied has passed.” 

48  Finally, clause 46 of the agreement provides that the agreement shall 
be interpreted according to the law in force for the time being in Western 
Australia. 

THE SUBMISSIONS OF THE PARTIES 
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49  I received both written and oral submissions from the parties 
concerning the interpretation and application of the Agnew Agreement 
Act and the agreement ratified thereby, of the Government Agreements 
Act and of the letter of the Minister to WMC dated 6 December 1995 
wherein the Minister purported to “…continue to hold Water Reserve on a 
first refusal basis to WMC for a further 5 years…”.  

50  As I have previously indicated, Mr Richardson stated at the outset of 
the hearing that there was no dispute on the part of Quartz and Mount 
Margaret that WMC was the lawful assignee under the Nickel Agreement 
Act of all of the rights and obligations of the original joint venturers and I 
proceed upon the basis that that is so.  The essence of the submissions by 
Mr Gerus made on behalf of WMC is that the Nickel Agreement Act 
confers rights on WMC with respect to Depot Springs and that it protects 
WMC’s rights in such a way as would preclude the granting of a 
miscellaneous licence to Quartz of the type sought or an exploration 
licence to Mount Margaret within Depot Springs.  He submits that the 
right to take water from Depot Springs is exclusively granted to WMC to 
the extent of the reasonable daily water requirement of WMC.  Mr Gerus 
has argued that the Minister’s letter of 6 December 1995, in its final 
paragraph, creates a “new Right of First Refusal which operates from the 
date of the letter” and says that what the Minister has stated and given, by 
implication, is “the right in WMC to refuse, in priority to any third party 
such as Quartz Water the offer of a licence to draw water under the 
Rights in Water and Irrigation Act 1914”.  He says that its effect is that 
upon an application being made by a third party for access to Depot 
Springs the Minister, upon objection to such application being made by 
WMC and application or request being made by WMC for access to the 
underground water at Depot Springs, must, in effect, first offer to WMC 
the opportunity of access.  He said that the critical thing is that Western 
Mining must make an application to the Minister. 

51  As to the nature and effect of the Minister’s letter (exhibit E), WMC 
submits that the letter must be read in the context in which it arose and 
that it is a document for purposes of the inclusive definition of 
“Government agreement” contained in section 2 of the Government 
Agreements Act.  Mr gerus made reference to the definition of 
“document” in the Interpretation Act 1984 (WA).  He submitted that the 
letter effectively gave to WMC another right to apply for a licence under 
the RWI Act pursuant to the Nickel Agreement Act. 

52  Mr Gerus argued that the Minister had the power to extend the rights 
of WMC pursuant to the agreement and to extend those rights by way of 
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granting a first right of refusal.  He said that the right of refusal, in effect, 
meant “Do you want a licence to issue or not – if you apply for a licence, 
it will be granted.” 

53  Mr Richardson submitted that, at best for WMC, any rights which 
were given or created by the Minister’s letter of 6 December 1995 came to 
an end 5 years later on 6 December 2000 and that, therefore, at the present 
moment any such rights have gone.  In any event, he said, at best, clause 
14(5) (as amended) only gave to WMC a right to be granted a licence 
under the RWI Act upon application being made and that there was no 
evidence of any application ever having been made by WMC for such a 
licence within any period permitted by the agreement including any 
period of extension which may have arisen out of the Minister’s letter to 
WMC of 6 December 1995.  Mr Richardson submitted that the context in 
which the Minister’s letter had been written was, as Mr Gerus also said, 
significant.  He said that the context of the letter was that WMC had held 
the rights given it pursuant to the agreement for 20 years and done nothing 
and that the Minister had said expressly that those rights would not be 
extended. 

54  It was submitted, however, that a proper construction of exhibit E 
was that, whatever rights were given, all rights expired on 31 December 
1999, that is, 5 years from the end of the previous extension which had 
been granted by the Minister for the purposes of clause 14. 

55  The primary submission by Quartz was that there were no rights 
conferred upon WMC by the Minister’s letter.  It was submitted that the 
purported grant of a right of first refusal did not arise out of and was not 
part of the Nickel Agreement Act or the schedule thereto.  It was pointed 
out that clause 31, the variation clause, had not been followed and it was 
also argued that the Minister’s letter (exhibit E) was not a document for 
purposes of the definition of “government agreement” in the Government 
Agreements Act. 

56  In his written submissions Mr Richardson made reference to a 
number of authorities relating to the power of the State to enter into 
binding contractual arrangements and of the necessity for the State and 
any Minister acting on the part of the State to act only in a manner 
authorised by the law and pursuant to a lawful authorisation.  One such 
case was Nicholas v Western Australia (1972) WAR 168.  Counsel also 
addressed the issue of what a “first right of refusal” meant and whether or 
not the Minister had any lawful authority to grant such a right to WMC 
pursuant to the Nickel Agreement Act or pursuant to any other lawful 
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authority.  He cited a number of authorities as to the meaning of the term 
“first right of refusal”. 

CONCLUSIONS 
The Nickel Agreement Act 

57  The Nickel Agreement Act as amended and the agreement, as 
amended, contained within schedules 1 and 2 is a “Government agreement 
for purposes of the Government Agreements Act.  It, therefore, is part of 
the statutory law of the State and must be interpreted and applied in 
accordance with principles of statutory interpretation.  In my opinion, 
because the agreement ratified by the Nickel Agreement Act is a “written 
law”  which significantly alters the operation and implementation of other 
statutes which confer rights in and imposes obligations and duties upon 
the citizens of the State, the State and its Ministers and servants and 
agents, it must be very carefully and very strictly interpreted and applied.  
It should be interpreted and applied in such a way as results in there being 
no greater variation to or impact upon  the remainder  of the law of the 
State than is necessary and justified in order to give effect to the Nickel 
Agreement Act and the agreement thereby ratified. 

58  In my opinion, clause 14(5) of the agreement ratified by the Nickel 
Agreement Act does not give to the State or to the Minister a power to 
grant a right of first refusal of the type specified by the Minister in his 
letter of 6 December 1995 or in any form at all, nor does it, expressly or 
impliedly, give to WMC a right to have a right of first refusal granted by 
the State or by the Minister.  What clause 14(5) gives is no more and no 
less than what it says, namely, the right to apply for and have granted a 
licence under the RWI Act.  In my opinion, what the Minister has 
purported to do in his letter of 6  December 1995 lacks any lawful 
authority.  It is not expressly or impliedly permitted or contemplated by 
any of the provisions of the agreement.  It could not be said to be a 
variation or arise out of a variation to the agreement made pursuant to the 
provisions of clause 31 as the requirements of that clause for the making 
of a variation have not been followed.  There is no evidence of any written 
agreement having been entered into for purposes of clause 31(1) varying 
the agreement and there is certainly no evidence of anything in writing in 
any way connected or related to the Minister’s letter of 6 December 1995 
being laid before the Houses of Parliament.  There is no statutory 
amendment to the Nickel Agreement Act which would empower or enable 
the Minister to offer a first right of refusal. 
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59  The context in which the Minister wrote the last paragraph of his 
letter is as follows.  In the past WMC had expressly applied for extensions 
pursuant to clause 14(5) and had received, in terms which expressly 
referred to clause 14(5) and clause 33, extensions of the period within 
which WMC could exercise its right of making application for and being 
granted a licence under the RWI Act.  The Minister, in exhibit E, 
specifically noted that the water reserve had been held by WMC for 
nearly 20 years under the agreement and that the request contained in 
WMC’s letter of 23 October 1995 (exhibit D) was the third application for 
extension made to the Government.  The Minister noted at the time of 
writing his letter that the Government was required to “carefully review 
the availability of infrastructure and important community resources and 
industrial inputs such as water supplies”.  He also noted that, in view of 
the need to plan carefully for infrastructure needs in the rapidly 
developing region, he was reluctant to approve the extension of exclusive 
rights to the water reserve by WMC.  The sentence preceding the sentence 
in the last paragraph in which he purported to extend a right of first 
refusal to WMC says: 

“In the absence of any satisfactory justification for preserving 
the option and the possible future requirements of others for 
water I am not prepared to give the extension sought by Western 
Mining Corporation pursuant to Clause 33 of the Agreement.” 

60  When viewed in that context, I have little hesitation in coming to the 
view that what the Minister was intending to give to Western Mining was 
something less than an extension of its rights under clause 14(5) of the 
agreement. Under clause 14(5) WMC held the initiative in the sense that 
at any moment of its own choosing, not at the choice of the State or the 
Minister,  WMC could apply for and would be granted a licence. What the 
Minister purported and do in his letter of 6 December 1995 was to take 
away from WMC that power and right to initiate of its own motion and 
without any act or decision or application or anything at all having to be  
first done by the State or a Minister or some third party.  A first right of 
refusal introduces an element of the necessary occurrence of some form of 
triggering action by a third party or the State – in the case of the former 
by, for example, an application for a licence to take water being made, 
and,in the case of the State, by the State being, for example, prepared and 
ready to grant, though the Commission, a water licence to someone other 
than WMC but inviting WMC to take up a water licence on terms and 
conditions equivalent to those upon which the State is prepared to issue 
the licence to the third party.  A right of first refusal, in the tractional 
sense outlined in general terms in the cases to which in Richardson 
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referred thus introduces an element of competition which simply does not 
exist under clause 14(5).  Any right to apply for a licence which WMC 
may have obtained by way of a right of first refusal as a result of the 
Minister’s letter could not result in the grant to WMC of a water licence 
unless WMC was willing to agree to the licence being issued on terms and 
conditions which the State was authorised and empowered  to offer to a 
third party.  In the absence of another Government agreement or some 
other written law being passed by Parliament giving rights to such third 
party which would result in the RWI Act being modified and having  no 
or a limited effect in or upon the application for and grant to such a third 
party, the RWI Act and other relevant written laws would apply.  That 
would appear to mean that WMC could do no more than apply for a water 
licence under the RWI in the normal way.  I consider, however, that the 
Minister had no power from any source to “hold” the water reserve “on a 
first refusal basis”.     

             I am also of the view that if it was the Minister’s belief or understanding 
or intention that he was empowered to grant to WMC, pursuant to the 
Nickel Agreement Act and the agreement thereby ratified, a right of 
refusal, he was not authorised or empowered to do so and that if he 
intended to do so, his intention was of no lawful effect. In its context, the 
use of the word “continue” by the Minister in exhibit E (“… I am 
prepared to continue to hold the Water Reserve ….” should not be taken 
to imply that the Minister was thereby either meaning that WMC already 
had a right of first referral under the Nickel Agreement Act.  In my 
opinion WMC had used the agreement on absolute right to obtain a water 
licence subject only to its making an application for a licence and to the 
conditions specified in the agreement.    

61  I consider that insofar as the letter of the Minister of 6 December 
2000 may be said to be, pursuant to the provisions of section 2(c) of the 
Government Agreements Act, a “document or instrument” or “any other 
thing made, executed, issued, or obtained for purposes of” the agreement, 
it is not so in regard to the purported grant of a right of first refusal.  It is 
so, however, wherein it records the exercise by the Minister on behalf of 
the State pursuant to clause 33 of the discretion therein given to the 
Minister to extend or refuse to extend the period within which WMC may 
exercise the rights granted to it in clause 14(5) of the agreement.  It cannot 
be said that that part of the letter which purports to grant a right of first 
refusal was “made, executed, issued, or obtained for the purposes of the 
agreement or its implementation”.  The agreement does not expressly or 
impliedly allow for the granting of a first right of refusal.  The 
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implementation of the agreement does not  expressly or impliedly require 
or allow the granting of a first right of refusal.  

62  In my opinion there can be no argument against the proposition that 
the granting of the right of first refusal as expressed by the Minister in 
exhibit E would be a modification of the provisions of both the Mining 
Act and the RWI Act insofar as it purported to extend to WMC any 
exclusive rights or any rights in priority over other persons who may wish 
to apply, for example, for the grant of a mining tenement or for the grant 
of a licence under the provisions of the RWI Act.  There is no provision 
within the agreement which expressly or impliedly authorises such a 
modification in such a manner as is contemplated in the Minister’s letter.   
In the context of the agreement being a contractual arrangement between 
the parties, the purported grant of the first refusal right was without 
consideration and there is no evidence to support any argument as to its 
enforceability or as to it binding the State  based upon estoppel.  

63  For the above reasons, I accept the submissions of Mr Richardson on 
behalf of Quartz and Mount Margaret that there was no extension of any 
date or period of time pursuant to or for purposes of the Nickel Agreement 
Act given by the Minister to WMC as a consequence of the Minister’s 
letter to WMC dated 6 December 1995 and that the rights in WMC 
created by clause 14(5) to apply for the grant of and to have granted a 
licence to develop and take water came to an end at the expiration of the 
previously extended period, namely, 31 December 1994. There is no 
justification, based upon either the Nickel Agreement Act or the letter of 
the Minister, for the objections of Quartz or Mount Margaret to be 
dismissed or struck out or for my not allowing either objector to be heard 
upon the applications of WMC and their objections thereto. Nor is there 
any reason why the hearings of their respective applications for the grant 
of the tenements which each of them has applied for should not proceed. I  
therefore intend to continue to hear the four applications on the basis that 
WMC no longer has any rights in respect of the Depot Springs Water 
Reserve which arise out of the Nickel Agreement Act which includes, of 
course, the agreement thereby ratified or the letter of the Minister of 6 
December.  
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