
[2001] WAMW 10 
 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : PERTH 

 
CITATION : LONE HAND AND ASSOCIATES PTY LTD -v- 

KINGFISHER RESOURCES PTY LTD & OTHERS
 [2001] WAMW 10 
 

CORAM : CALDER SM 
 

HEARD : 24 MAY 2001 & 23 JUNE 2001 
 

DELIVERED : 6 SEPTEMBER 2001 
 

FILE NO/S : PLAINT 19H/990 
 

TENEMENT NO/S : E74/215 
 

BETWEEN : LONE HAND AND ASSOCIATES PTY LTD 
(Plaintiff) 
 
and 
 
KINGFISHER RESOURCES PTY LTD 
(First defendant) 
 
and 
 
JOHN DAVID PAULSON 
(Second defendant) 
 
and 
 
PHOENIX (WA) PTY LTD 
(Third defendant) 
 

 
 

 

Document Name:  [2001]WAMW10.doc Page 1 



[2001] WAMW 10 
 

Catchwords: 
EXPLORATION licence\forfeiture\expenditure condition non-compliance 
EXPLORATION licence\plaint for forfeiture\expenditure condition non-

compliance 
FORFEITURE\plaint for\heard after surrender 
FORFEITURE\plaint for\monetary penalty\appointment amongst joint holders 
SURRENDER\effect of upon plaint for forfeiture 
 
 
Legislation: 
MINING ACT 1978 (WA)\s 98 
 
Result:  
Penalty imposed on joint tenement holders in lieu of forfeiture 
 

Representation: 

Counsel: 
For the plaintiff:       Mr G.H. Lawton 
For the defendant Kingfisher Resources Pty Ltd:  Nil 
For the defendant John David Paulson:   Nil 
For the defendant Phoenix (WA) Pty Ltd:   Nil 

Solicitors: 
For the plaintiff:       Lawton Gillon 
For the defendant Kingfisher Resources Pty Ltd:  Nil 
For the defendant John David Paulson:   Nil 
For the defendant Phoenix (WA) Pty Ltd:   Nil 
 

Case(s) referred to in judgment(s): 
 
Groombridge v Defiance Mining NL and Finders Gold NL 
Richmond v Panda Holdings Pty Ltd (unreported; Sup Court WA, Full Court, 

Lib 980615) 
 
 
Case(s) also cited: 
 
Panda Holdings Pty Ltd v William Robert Richmond dated 12 Sept 1997, 

Volume 12, No.15 Warden Heaney SM 

Document Name:  [2001]WAMW10.doc Page 2 



[2001] WAMW 10 
 

WARDEN’S REPORT AND RECOMMENDATION TO THE MINISTER 

THE PROCEEDINGS 

1  On 20 January 2000 Lone Hand and Associates Pty Ltd (“Lone 
Hand”) lodged plaint 19H/990 seeking forfeiture of exploration licence 
74/215 (“E74/215”) for non-compliance with the provisions of s 68(3) of 
the Mining Act 1978 (“the Act”), namely, failing to lodge, when and as 
prescribed by r 22, a report of all work done on and money expended in 
connection with the tenement.  At the time of lodging the plaint in this 
matter the registered holders of the tenement were Kingfisher Resources 
Pty Ltd (“Kingfisher”) and John David Paulson (“Paulson”).  On 8 
September 2000, I made an order, upon the application of counsel 
representing Phoenix (WA) Pty Ltd (“Phoenix”), that Phoenix be joined 
as a third defendant.  I was satisfied, upon the basis of the affidavit of 
Mr Workman, counsel for Phoenix, that as from 5 July 2000 the registered 
holders of E74/215 were Phoenix and Kingfisher.  The registration of 
Phoenix as a joint holder of E74/215 arose out of three registered transfers 
to that effect which were lodged with the Mines Department on 5 July 
2000.   

2  On 18 September 2000 a facsimile message was received from, I am 
satisfied, Paulson, the second defendant, stating that:  “…As I have 
disposed of my interest in exploration licence 74/215. and am not listed as 
the current holder of shares in the tenement, I wish to advise that I have 
no interest in this matter and would withdraw from this matter.  Dated 12 
August 2000.”  The document bore a signature “John Paulson”. I did not 
consider that it should be treated as a formal application by Paulson to be 
removed as a party to the proceedings.  Letters informing him of the 
progress of the forfeiture application and of the dates of the hearing and of 
mentions before the Warden have been sent to him by the Wardens clerk 
since 18 September 2000. At a mention hearing before me on 
24 November 2000 Lone Hand and Phoenix were represented by 
Mr Lawton and Mr Workman respectively.  There was no appearance by 
Mr Paulson.  Kingfisher was represented by Mrs Holmes, who is not a 
solicitor.  The plaint was adjourned for mention only to 8 December and 
on that day further adjourned for mention only on 15 February 2001.  
There was no appearance on 8 December on behalf of Kingfisher or 
Paulson.  On 15 February 2001 Lone Hand was represented by counsel, 
Phoenix was represented by counsel, there was no appearance by 
Kingfisher and none by Paulson.  On that day the plaint was further 
adjourned for mention only on 8 March and letters were sent to Paulson 
and Kingfisher advising them of that mention date.  On 8 March 
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Kingfisher and Paulson did not appear, although I was informed that the 
Warden’s clerk had received a telephone call from a person who had told 
her that Kingfisher would not be appearing.  Mr Lawton and 
Mr Workman appeared on 8 March.  The plaint was adjourned for hearing 
on 24 May 2001 and letters to that effect were sent to both Kingfisher and 
Paulson.  On 24 May 2001 the only appearance was by Mr Lawton on 
behalf of Lone.  On that day Mr Workman lodged a notice of ceasing to 
act for the third defendant Phoenix.  To that point of time no application 
had been made by Paulson or any other party to remove Paulson as a 
defendant.  On 24 May 2001 I conducted an ex-parte hearing of the plaint. 

THE EVIDENCE 

3  The only evidence produced by Mr Lawton was a certified search of 
the register of E74/215 certified by the director of mineral titles on 4 May 
2001.  I accept, for purposes of the hearing, that there had been no 
changes to the register between 4 May and 24 May.  I proceed upon the 
basis that the contents of the register are true and correct and make the 
following findings of fact.  Exploration licence 74/215, as at the date of 
lodgment of the plaint, namely, 20 January 2000, was registered in the 
names of Kingfisher and Paulson.  It was, as I have previously mentioned, 
transferred on 5 July 2000 to Phoenix and Kingfisher, Phoenix then 
holding 90 per cent of the shares and Kingfisher holding 10 per cent.  On 
11 July 2000 Lone Hand lodged plaint 1H/001.  In that plaint Lone Hand 
sought a declaration by the Warden in connection with the E74/215, being 
a declaration that the form 5 report lodged on 15 May 2000 for the 
expenditure year ended 21 September 1999 (the expenditure year the 
subject of plaint 19H/990) had been accepted by the Department of 
Minerals and Energy contrary to the provisions of the Mining Act and 
regulations and, therefore, contrary to law.  A declaration, or alternatively 
an order, was sought that the register of E74/215 be amended by:  “…(a) 
Deleting the Form 5 report from the Register; and (b) Specifying a 
Register for the expenditure year ending 21 September 1999 as Nil”.  The  
Plaint 1H/001 was finally determined by me in Open Court on 15 
February 2001 (Lone Hand & Associates Pty Ltd v Kingfisher 
Resources Pty Ltd, John Paulson and Minister for Mines WA [2001] 
WAMW 3). There was no appearance in that matter on 15 February other 
than by Ms Pinnington for Lone Hand.  Mr Workman’s client, Phoenix, 
was not a party to plaint 1H/001.  After hearing from Ms Pinnington on 
behalf of Lone Hand I made the declaration that the form 5 for the year 
ended 21 September 1999 had been accepted contrary to law, no 
extension having been granted by the Minister to lodge it beyond the time 
prescribed in the regulations and lodgment not having been within the 
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prescribed time.  I ordered that the register be amended by deleting details 
as to the lodgment of the form 5 for the year ended 21 September 1999 
and ordered that the register be amended under the heading “Expenditure 
Claimed” to read “Nil” on the A13 Tendex report.  The form 5 for the 
year ended 21 September 1999 had been accepted for lodgment on 15 
May 2000, which, was nearly 4 months after the date of lodgment of the 
plaint 19H/990.  It was therefore deemed important by the plaintiff, for 
purposes of establishing the ground of forfeiture, to obtain the declaration 
it had sought by plaint 1H/001 before it proceeded further with plaint 
19H/990. 

4  The search of E74/215 also reveals that, on 7 April 2001, E74/215 
was surrendered.  Mr Lawton submitted that while the surrender of the 
tenement meant that the Warden could no longer make an order for 
forfeiture, nevertheless, in accordance with the decision of the Supreme 
Court of WA in Richmond v Panda Holdings Pty Ltd (unreported Sup 
Court of WA Full Court, Lib. No. 980615), it was open to the Warden to 
proceed to hear the plaint and, if the Warden considered it appropriate to 
do so, impose a monetary penalty pursuant to the provisions of s 98 of the 
Act.  In Richmond v Panda Kennedy J (at 6) said: 

“Historically, forfeiture was used to ensure that the conditions of 
a tenement are observed and, in the case of prospecting licences, 
the prospecting work is carried out.  One of the methods of 
achieving this object is to permit officials or private individuals 
or companies to take action against the holder.  There is no 
reason for terminating this power merely because the holder 
elects to surrender the licence or because the licence has expired 
by the time the Warden comes to determine the matter. 

The privilege of a licence carries with it obligations, one of 
which is the expenditure of the prescribed amount of money on 
exploration work.  That obligation must be met up until the 
exploration of the licence by effluxion of time or its earlier 
surrender.  An application for forfeiture, although it may result 
in the imposition of a penalty, has an important role to play in 
ensuring the licensee’s compliance with his obligations under the 
Act in situations where it is commonly impracticable for the 
regulatory authority itself adequately to ensure that there is 
compliance. 

The encouragement of private action is apparent from s 96(3)(a), 
which provides that where a prospecting licence that is the 
subject of an application for forfeiture under the section is 
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surrendered before the application is dealt with by the warden 
(and the applicant for forfeiture is not the Minister, a mining 
registrar or an officer of the Department authorised in writing by 
the Minister), the applicant for forfeiture has, from the date on 
which the surrender was registered, until the expiry of a period 
of 14 days being served with a written notice of the surrender, a 
right in priority to any other person to mark out or apply for, or 
both, a mining tenement, thereby extending to an applicant 
defeated by a surrender of a prospecting licence the same 
entitlement as an applicant who secures the forfeiture of the 
tenement. 

5  In respect of exploration licences (the comments of Kennedy J 
having been directed towards the provisions of the Act concerning 
prospecting licences), it is the provisions of ss 98(4) and 100(1) which 
have similar effect to s 96(3). 

6  In his reasons for decision in Richmond v Panda Ipp J said (at 9 to 
10): 

“In my opinion, the very purpose of the phrase ‘as an alternative 
to’ in s 96(3), is to indicate that if it is inappropriate, or not 
possible, to make an order for forfeiture of the mining tenement, 
the other powers set out in ss 96(3)(a), (b) and (c) might be 
utilised.  If that were not the case, and the mining tenement in 
question was not capable of being forfeited, it would not be 
possible for the warden to act in terms of s 96(3)(c) and ‘impose 
no penalty on the holder’.  That would be an absurd result. 

The discretion of the Warden under s 96(3) is extremely wide.  
The power thereby conferred is to impose a penalty (in terms of s 
96(3)(a)), award the whole or in part of the penalty to the 
applicant (as provided in s 96(3)(b)) or impose no penalty on the 
holder (as provided in s 96(3)(c)), ‘as he thinks fit in the 
circumstances of the case, as an alternative to making an 
order…for forfeiture’.  It is difficult to conceive of a more 
general discretion than one bounded by what the warden ‘thinks 
fit in the circumstances of the case’.  In my opinion, there is no 
warrant to limit the warden’s powers in the manner suggested. 

In my opinion, a warden is entitled to exercise the power set out 
in ss 96(3)(a), (b) and (c) irrespective of whether the mining 
tenement concerned is capable of being forfeited…” 
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7  In respect of the quantum of any penalty which should be imposed 
Mr Lawton pointed out that the minimum expenditure requirement for 
E74/215 for the year in question was $20,000.  He further submitted that 
the amount of expenditure claimed on the form 5 which had been lodged, 
albeit out of time, by Kingfisher, namely, an amount of $15,260, should 
not be taken into account.  The amount of expenditure required under reg 
21 was $20,000. 

CONCLUSIONS 

8  There is no evidence before me that any amount was, for purposes of 
s 62 and reg 21, expended on the tenement during the year the subject of 
the plaint.  The register does not show that any exemption from the 
expenditure requirement for that year was granted, pursuant to s 102 of 
the Act, by the Minister.  No form 5 was lodged in accordance with the 
Act and regulations for the year in question.  I am entitled to infer that no 
exemption certificate was granted for the year in question.  I am entitled 
to infer, from the absence of any evidence to the contrary, that there was a 
non-compliance with the expenditure condition in respect of the tenement 
during the year in question and that the non-compliance was a non-
compliance in the total required amount.  I draw those inferences and I 
make such findings of fact.  I therefore find that, for purposes of s 98 of 
the Act, the requirements of the Act were not complied with in relation to 
expenditure during the year ended 21 September 1999.  I must now 
consider whether or not the non-compliance is, in the circumstances of the 
case, of sufficient gravity to justify the forfeiture.  In respect of that issue I 
have, as I previously mentioned, there is no evidence before me from the 
tenement holder or any other person which explains why no form 5 was 
lodged in accordance with the law or why there was no compliance with 
the expenditure requirement, no certificate of exemption having been 
granted.  There is nothing before me by way of mitigation for the purpose 
of my considering, firstly, whether it is appropriate to impose any penalty 
and, if it is, what amount of penalty is appropriate or, secondly, whether, 
in any event, I should dismiss the forfeiture application.  In my opinion, 
there is nothing which would justify a dismissal of the application.  I do 
consider that it is appropriate to impose a monetary penalty pursuant to 
the provisions of s 98(4)(a).  I take into account that by not complying 
with the expenditure requirement the tenement holders, on the evidence 
before me, have not expended or caused to be expended anything in 
mining on or in connection with mining on the exploration licence during 
the year in question and have thereby, as Mr Lawton put it, “saved” 
$20,000.  The maximum penalty that may be imposed, in financial terms, 
by me is $5000. 
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9  In his reasons for decision in the matter of Panda Holdings Pty Ltd 
v William Robert Richmond dated 12 Sept 1997, Volume 12, No.15 
Warden Heaney SM, (from whose decision the matter had gone to the Full 
Court in Richmond v Panda (supra)), having decided that it was 
appropriate to impose a penalty on the tenement holder, said (at 6): 

“In the AUSTWHIM case I applied the maximum fine of $5000 in 
respect of each of the eight plaints.  At page 7 of that decision I 
said: 

It is a penalty which hopefully will discourage this 
defendant and other tenement holders from acquiring a 
tenement or tenements and then not performing their 
statutory obligations in relation to those tenements.  It is 
also a penalty which hopefully will encourage this 
defendant and other tenement holders to adhere to the 
object and policy of the Mining Act to explore and mine 
land for the mutual benefit of the holder of the State of 
Western Australia. 

That sentiment applied in this case also. 

The minimum expenditure required to be applied by 
Mr Richmond to the six relevant tenements in total is an amount 
of $35,280.  I think that that (sic “the”) penalty that should be 
applied in situations such as this should be related to the 
minimum expenditure requirements not fulfilled so that the 
tenement holders are given the stark choice of fulfilling their 
minimum expenditure requirements or paying a fine which is 
near as possible to the equivalent of the required expenditure. 

10  His Worship then went on to impose penalties which reflected that 
view. 

11  In the matter of Groombridge v Defiance Mining NL and Finders 
Gold NL [2000] WAMW 7, a case where I imposed a penalty in lieu of 
ordering forfeiture of a prospecting licence, I said (para 43): 

 “In the past, Wardens have often, in exercising the power to impose a 
penalty under subsection 96(3), imposed a penalty which is equivalent 
to the amount of the non-compliance.  It has been said by some 
Wardens that in such cases one objective is to enable the plainting 
party to be compensated in part for costs incurred by that party by 
means of the Warden making an order under paragraph (b) awarding 

Document Name:  [2001]WAMW10.doc Page 8 



[2001] WAMW 10 
 

the whole or part of the penalty to the plainting party.  It has also 
been said that such an approach to the quantum of penalty will have 
the effect that the tenement holder will be obliged to incur an outgoing 
equivalent to the minimum expenditure which the Act and Regulations 
otherwise required or will, in default of payment of the penalty, forfeit 
the tenement (s 96 (6)).  I do not disagree with either of those 
approaches, however, it should be said that they are not exclusive 
factors in deciding what is an appropriate penalty.  I think, for 
example, that it would also be open to the Warden, in appropriate 
cases, to take into account the past history of the tenement holder 
related to the plainted tenement.  What may also be taken into account 
is whether or not the tenement holder has the capacity to pay a 
penalty.  If a penalty is imposed in an amount such as the tenement 
holder has no capacity to pay then the imposition of such a penalty 
would be a de facto order for forfeiture, bearing in mind the 
provisions of subsection 96(6) whereby, if the penalty is not paid as 
required, forfeiture will follow.  In the present case, I have no 
information before me as to the capacity of the tenement holders to 
pay a penalty.  That does not, however, mean that no penalty should 
be imposed.  In that regard, in the absence of any evidence or 
submission from the tenement holders to the effect that they could not 
pay a penalty, I think it is open to me to proceed upon the basis that 
the tenement holders would have the capacity to pay a penalty in a 
reasonable amount.   I cannot assume that non-compliance with the 
expenditure requirement was due to impecuniosity.  To the contrary I 
think that the defence of the plaints by Finders indicates a desire, at 
least on its part, to retain the tenements which, to the knowledge of 
Finders will carry with it an expenditure obligation of several 
thousand dollars for the balance of the current year.  That is capable 
of supporting an inference that the second defendant, will have access 
to sufficient finds to keep the tenements in good standing.   I am of the 
opinion that it is an objective of the legislation, in giving to both the 
Warden and the Minister the power to impose penalties, that such 
penalties act as a deterrent, both to the particular tenement holder 
and to the general public who have or may in the future acquire 
mining tenements, to fail to comply with expenditure and other 
conditions.  The power to award the penalty to the plainting party may 
also provide an incentive to interested persons to plaint for forfeiture 
in proper circumstances. 
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12  I still hold the views which I expressed in Groombridge as to the 
considerations to be taken into account by Wardens in deciding whether 
or not to impose a penalty in lieu of forfeiture, and if so, deciding the 
quantum of the penalty.  In the present case I consider that a penalty of 
$5000 is appropriate given the amount of prescribed expenditure and 
given the absence of any steps on the part of the defendants to either 
participate directly in the hearing or to furnish me with any information 
which may be relevant to the question of whether or not a penalty should 
be imposed or, if so, what amount. Although the question of who should 
be responsible for the payment of penalties where there are joint tenement 
holders, where one of those who was a tenement holder at the time of non-
compliance is no longer a tenement holder and where those who were the 
tenement holders at the time of the non-compliance together with a 
subsequent tenement holder have all been joined as defendants to the 
plaint action is not without difficulty, I am of the opinion that, in the 
circumstances of this case, Kingfisher and Paulson, being the holders of 
the tenement at the time the non-compliance occurred, should each be 
responsible for half of the total penalty, namely, $2500 each, and that the 
whole of the penalty be paid to the applicant Lone Hand and Associates 
Pty Ltd.  Before I made any order as to by whom and in what proportion, 
if there should be any apportionment of the penalty, should be paid, I 
considered that it was appropriate that all parties be given an opportunity 
to address me concerning the question of who should be liable to pay the 
penalty.  I raised the issue with Mr Lawton on 22 June 2001 in open Court 
(there being no appearance by any other party) and decided then that each 
party should have 14 days to make written submissions on penalty and 
that I would then deliver my findings in this matter.  I have since received 
written submissions from the Plaintiff and from Kingfisher.  Having given 
consideration to the matters raised in those submissions, I remain of the 
view that, in the circumstances, each of Paulson & Kingfisher should pay 
a penalty of $2500, and that neither be liable to contribute towards 
payment by the other of the penalty imposed upon the other. 
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