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THE PROCEEDINGS 

1  Keven John Turnbull ("the applicant"), lodged applications for the 
grant of exploration licences E66/39 to E66/42 inclusive on 8 December 
2000.  Each application is expressed to be made pursuant to s 100 of the 
Mining Act 1978 (WA) ("the Act") in respect of the subsurface of the land 
applied for.  The land applied for is in the Northampton district.  Vageta 
Pty Ltd ("the objector") has lodged an objection to each of the four 
applications.  The same ground for objection is set out in each objection, 
namely:  "The applicant lacks the financial and technical capacity to 
explore the land the subject of the application." 

2  The hearing of the applications and the objections has been set down 
for 18 January 2002.  On 6 September 2001, I directed that each of the 
parties were to file and serve written submissions in respect of a 
preliminary issue, namely, whether or not a Warden hearing an 
application for the grant of an exploration licence may hear evidence 
about and give consideration to the financial capacity of the applicant to 
effectively explore the land the subject of the application.  Both parties 
filed written submissions.  No oral submissions were heard by me.  I 
delivered short oral reasons in open court on 3 January 2002 in which I 
ruled that it was open to an objector to object to the grant of an 
exploration licence upon the ground of the applicant’s financial and 
technical incapacity to explore the ground applied for.  I said then that I 
would later publish written reasons for my decision.  These are my written 
reasons. 

THE SUBMISSIONS 

On Behalf of the Applicant 

3  In his written submissions, Mr Kavenagh commenced by noting that 
the statement specifying the technical and financial resources available to 
the applicant which must accompany an application for an exploration 
licence (s 58(1)(b)(iv)) is not concerned with the financial "capacity" of 
the applicant and, in any event, does not constitute part of the application 
for the exploration licence being something which merely accompanies 
the application.  Counsel then comments upon whether or not the financial 
capacity of the applicant is a matter of public interest.  He says that it is 
not and that, therefore, the Warden in determining an application for the 
grant of an exploration licence is not required to carry out any process of 
"filtering" arising out of matters which constitute public interest.  My 
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attention is drawn to the provisions of s 59(1) of the Act and to the 
discretion therein given to the Warden to give any objector an opportunity 
to be heard.  It is said that, because the discretion in the Warden only 
arose after s 59 was amended in 1994, decisions of Wardens prior to that 
amendment in which Wardens did hear evidence and give consideration to 
the question of whether or not an applicant for an exploration licence had 
the capacity to effectively explore the ground applied for should no longer 
be followed.  Mr Kavenagh also made reference to passages from the 
decision of Franklyn J in Re Warden Heaney (1997) 18 WAR 321 in 
which the question arose as to what consideration the Warden could give 
to matters going to the public interest for purposes of s 111A of the Act.  
He referred, in particular, to that part of his Honour's decision where 
his Honour said (331): 

"However, if the objector is given and accepts the opportunity to 
be heard, natural justice would require that he be given the 
opportunity to test the applicant's case to the extent that it is 
objected to and that the applicant be given the opportunity to 
refute the objections and the evidence in support … It is, of 
course, always a matter for the Warden but mere assertions and 
claims based on speculation might well work against the exercise 
of the discretion. 

Consequently, the proper exercise of the discretion would appear 
to require that the Warden examine the grounds of objection and 
determine whether, objectively, they relate to a matter or matters 
of such a nature as to be reasonably capable of giving rise to the 
question whether it is in the public interest that the ground 
should not be disturbed or that the application for the mining 
lease be refused.  Should he find it to be of that nature, it is still a 
matter for his discretion whether the objector should be heard." 

4  Counsel also made reference to the decision of Steytler J in 
Re Warden Calder; Ex parte Cable Sands (WA) Pty Ltd (1998) 
20 WAR 343 at 365, namely: 

"I would add to this that it is especially important to bear in mind 
that the Warden's function, so far as a mining lease is concerned, 
is that of assisting the Minister to make a decision about whether 
or not to grant the lease and, if so, on what conditions.  The 
provision of such assistance from the Warden may or may not 
require a full hearing in respect of public interest matters and the 
extent of any such hearing so embarked upon will vary from case 
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to case depending upon all of the prevailing considerations.  It 
will, in each case, be open to the Warden to limit the scope of the 
inquiry should she or he consider that to be appropriate, leaving 
it to the parties to make fuller representations to the Minister 
himself or herself or, if that be appropriate, the Warden might, as 
I have said, make recommendations as to the imposition of 
conditions which require those parties to make their respective 
representations elsewhere." 

5  It was submitted that, as the applicant's financial capacity to explore 
the land is not a matter of public interest, it was not a matter which should 
be heard before the Warden.  It was said that the allegation in the 
objection that the applicant lacks the financial capacity is nothing more 
than a mere assertion or a claim based on speculation of the type referred 
to by Franklyn J in Re Warden Heaney (supra). 

6  Mr Kavenagh has also submitted that because the applicant has made 
the application after obtaining a right to mark out in priority pursuant to 
s 100(2) of the Act  (the tenement which was forfeited having  been held 
by the present objector) that is a factor which should be taken into account 
when exercising the discretion whether to hear the objector.  He does not 
say why or how that matter should be taken into account in deciding 
whether to hear the objector or not. 

On Behalf of the Objector 

7  The objector refers to the provisions of s 57 of the Act and, in 
particular, to those of s 57(3).  Section 57(3) expressly prohibits the 
Warden from recommending the grant of an exploration licence unless 
satisfied that the applicant can "… effectively explore …" the ground 
applied for.  It is said that s 57(3) imposes a positive obligation on the 
Warden to receive sufficient evidence or make sufficient inquiry to satisfy 
himself that the ability to explore the tenement exists.  Reference is made 
to two previous warden's decisions, namely, Terrex Resources NL v 
Bidyadanga Aboriginal Community and Ors (Broome 20 August 1991; 
noted 11 AMPLA Bulletin 152) and Amte Pty Ltd v Imdex Talc Pty Ltd 
(Perth 9 February 1993; 12 AMPLA Bulletin).  It is submitted that there is 
nothing in the provisions of the Act or the Mining Regulations 1982 that 
prohibits, limits or circumscribes the Warden's ability to hear or see 
evidence as to the financial capacity of an applicant for the grant of an 
exploration licence. 
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PREVIOUS CASES REFERRED TO 

8  Counsel for the objector, in written submissions, made reference to 
decisions previously delivered by Wardens.  Those decisions were in the 
matters of Terrex Resources NL (supra) and Amte Pty Ltd (supra).  
Counsel for the applicant submitted that those two decisions, having been 
delivered before the commencement of operation of Mining Amendment 
Act 1994, no longer had any application.  The effect of the amendment to 
which counsel has made reference was that whereby, pursuant to ss 59 
and 75 of the Act, the right of an objector to be heard by the Warden in 
the course of a hearing for purposes of determining an application for the 
grant of a prospecting licence or a mining lease was removed and in its 
place the Warden was expressly given a discretion as to whether or not the 
objector be given an opportunity by the Warden to be heard. 

Terrex Resources NL v Bidyadanga Aboriginal Community and Others 
(Warden Howard SM; Broome, 20 August 1991) 

9  This case concerned applications for exploration licences which were 
objected to on grounds which, in broad terms, can be described as 
including conservation, adverse impact upon Aboriginal cultural and 
archaeological matters, the Aboriginal Heritage Act 1972 (WA).  There 
were several objectors to the applications, all but one of whom appeared 
at the hearing of the application before the Warden.  There was no 
appearance by the applicant for the exploration licences. 

10  The Warden received and gave consideration to a number of reports 
which were presented to him by the objectors.  He also heard oral 
evidence.  In the course of expressing his written report and 
recommendation to the Minister, in which he recommended that the 
applications all be refused, the Warden (at 7) set out the provisions of 
s 57(3) of the Act.  The subsection is expressed in exactly the same terms 
as it now appears in the Act save that the words "Mining Registrar or the" 
which now appear before "Warden" did not appear in the subsection as it 
then was. 

11  In coming to the conclusion that the appropriate recommendation to 
the Minister was that the applications be refused, the learned Warden said: 

"The area in each Application E04/645-647 taken up by the Song 
Cycle Path and the requirements of the Heritage Act 1972-80 in 
the remaining areas not directly along the Path of Song Cycle 
precludes a recommendation of the grant of Exploration 
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Licences because under Section 57(3) of the Mining Act I am not 
satisfied of the applicant's capacity effectively to explore the land 
in respect to which the Applications are made. 

There is further reason, though I think very much a subsidiary 
reason, for a recommendation to the Minister to disallow the 
application.  Some information of a financial and technical 
nature was provided by the Applicant two years ago (August 
1989). 

Failure by the Applicant to appear has made it impossible either 
to examine the state of affairs set out by the Applicant or to 
assess it in relation to the Applications. 

I am not therefore satisfied that the Applicant has the requisite 
capacity financially and technically effectively to explore the 
land in respect to which the applications have been made 
(S 57(3))." 

12  It does not appear from the decision of his Worship that any of the 
objections expressly raised the provisions of s 57(3) as the basis of 
objection.   

Amte Pty Ltd v Imdex Talc Pty Ltd 

13  This was an application for the grant of an exploration licence which 
was objected to and which was heard before Warden French SM on 
9 February 1993.  The sole ground of objection considered by 
her Worship was based upon s 57(3) of the Act, namely, as expressed by 
counsel before the Warden, that the applicant:  "… had (d) neither the 
financial nor the technical ability to carry out any program or any work 
program complying with the obligations imposed … by the Mining act and 
regulations." 

14  The Warden heard evidence and submissions and then delivered an 
ex tempore report and recommendation.  Warden French appears to have 
accepted without question that the provisions of s 57(3) provided a 
legitimate basis for the making of an objection to the grant of an 
application for an exploration licence.  She concluded that the applicant 
did have sufficient financial and technical resources available to it to be 
able to effectively explore the land the subject of the application.  She was 
also satisfied that sufficient technical expertise was available to the 
applicant to achieve the same objective. 
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Re Warden French; Ex parte Serpentine-Jarrahdale Ratepayers and 
Residents Association (1994) 11 WAR 315 

15  Mr Kavenagh, on behalf of the applicant, made reference to the 
passage of Ipp J in Re Warden French in which his Honour expressed the 
view (inter alia) that a warden in hearing an application for the grant of a 
mining lease could hear objectors who raised matters of public interest 
but, however, that did not mean that any "busybody" was entitled to object 
on grounds alleged by him or her to be in the public interest.  His Honour 
then went on to make comments about the "requisite standing" of 
objectors.  The view that an objector need to establish some standing as a 
condition precedent to being heard by the Warden was subsequently 
rejected by the Full Court in the decision of Franklyn J, with whom other 
members of the court agreed, in Re Warden Heaney; Ex parte Serpentine 
Jarrahdale Ratepayers and Residents Association (1997) 18 WAR 321 at 
327 and 331. 

Re Warden Heaney; Ex parte Serpentine Jarrahdale Ratepayers and 
Residents Association (1997) 18 WAR 321 

16  Mr Kavenagh referred to passages from the decision of Franklyn J at 
331.  In particular, where his Honour discussed the discretionary power of 
the Warden to give an objector an opportunity to be heard in the course of 
hearing an application for the grant of a mining lease.  His Honour, in 
discussing the exercise of the discretion by the Warden, noted that 
whether or not the objector is given an opportunity to be heard is always a 
matter for the Warden and said that "… mere assertions and claims based 
on speculation might well work against the exercise of the discretion".  
His Honour then went on to say: 

"Consequently, the proper exercise of discretion would appear to 
require that the Warden examine the grounds of objection and 
determine whether, objectively, they relate to a matter or matters 
of such a nature as to be reasonably capable of giving rise to the 
question whether it is in the public interest that the ground 
should not be disturbed or that the application for the mining 
lease be refused.  Should he find it to be of that nature it is still a 
matter for his discretion whether the objector should be heard." 
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Re Warden Calder; Ex parte Cable Sands (WA) Pty Ltd (1998) 
20 WAR 343 

17  Mr Kavenagh made reference to comments made by Steytler J in this 
case where his Honour said (359): 

"It is only if a question of public interest has been raised by way 
of objection that any occasion arises for its consideration by the 
Warden." 

18  His Honour also said (365) that it was important to bear in mind that 
the Warden's function in respect of mining leases (and, therefore, in 
respect of exploration licences, Mr Kavenagh submits) is that of assisting 
the Minister in deciding whether or not to grant a tenement and that, in so 
assisting the Minister, the Warden may or may not require a full hearing 
in respect of public interest matters.  His Honour then said that it would be 
open to a Warden in a particular case to limit the scope of the public 
interest inquiry and leave it to the parties to make fuller representations to 
the Minister at a later stage. 

19  Mr Kavenagh submitted that what the objector alleged in the 
objections was not a matter of public interest that should be aired in Open 
Court but, rather, was a matter which should be left for the parties to raise 
with the Minister at a later appropriate time.  It was said that the allegation 
was "nothing more than a mere assertion or a claim based on speculation". 

CONCLUSIONS 

In Respect of S 57(3) 

20  The objections do not expressly raise the provisions of s 111A of the 
Act as constituting the basis for the objection to the grant of the 
tenements.  They do not, in my opinion, necessarily impliedly raise the 
provisions of s 111A.  That is not to say, however, that, in the course of 
the determination of the applications, both before the Warden and by the 
Minister, the provisions of s 111A may have no bearing.  On the contrary, 
it may well be, in any particular case, that, independently of the operation 
of the provisions of s 57(3) of the Act, the Minister may properly be 
satisfied, for purposes of s 111A, that, in the public interest, an application 
should not be granted because the applicant does not have or appear to 
have an ability to effectively explore the land the subject of the 
application.  It is my opinion that the provisions of s 57(3) apply 
independently of the provisions of s 111A and that they appear to apply 
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only to the Warden or to the Registrar and not to the Minister.  In 
addition, the effect of the provisions of s 59(6) is that the Minister may 
grant or refuse an application for an exploration licence irrespective of 
whether the Warden has recommended grant or refusal and irrespective of 
whether or not the applicant has complied in all respects with the 
provisions of the Act. 

21  It should be further noted that it is not expressly stated in any 
provision of the legislation that the applicant for the grant of an 
exploration licence must have the ability to effectively explore the land.  
In my opinion, what s 57(3) does is to create a mandatory condition 
precedent to the Registrar or the Warden making a recommendation to the 
Minister that an exploration licence be granted. 

22  Section 58(1)(b)(iv) of the Act requires that an application for an 
exploration licence shall be accompanied by a statement specifying "… 
the technical and financial resources available to the applicant".  In 
addition, s 58(1)(b) requires that the statement specify the proposed 
method of exploration, the details of the program of work proposed to be 
carried out and the estimated monetary expenditure.  In my opinion, the 
application and the accompanying statements or advice as to their 
contents  should be forwarded to the Minister to enable the Minister to 
give consideration to the matters contained therein in deciding whether to 
grant or refuse an exploration licence.  There may be other reasons related 
to the administration of the Act for which the particulars and details 
contained in the application and the accompanying statement are required 
to be provided, however, it must be remembered that the application is an 
application to the Minister - s 57(1).  I am of the view that all of the 
matters required to be addressed in par (b) of s 58(1) are matters which 
can be taken into account by the Warden or Registrar when the Warden or 
Registrar is giving consideration to the provisions of s 57(3) of the Act.  
That is not to say that they are necessarily the only things that a Warden 
or Registrar can take into account. In my opinion, it would be open to a 
Warden to conclude, after hearing appropriate evidence in that regard, 
that, based upon the proposed method of exploration or the details of the 
program of work proposed, the applicant was not able to effectively 
explore the ground applied for.  The same may be said in respect of the 
estimated amount of money proposed to be expended or the technical and 
financial resources available to the applicant.  I do not see such matters as 
necessarily raising the issue of the "public interest" for purposes of s 111A 
of the Act although they may do so in any particular case.  Nor do I see 
such issues as being issues which are only appropriate to be considered by 
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the Minister after the Warden has made a report and recommendation but 
before the Minister has finally determined the application. 

23  In my opinion, s 57(3) requires the Warden to perform a function 
which is more than merely providing assistance to the Minister, although 
that may also, and in most cases probably would, be achieved.  Its 
provisions do not require the Warden, in every case, to make an express 
finding that the applicant does have the ability to effectively explore the 
ground applied for.  What it requires is that the Warden asks the question 
of himself or herself of whether, upon the evidence, the Warden is 
satisfied that the applicant can effectively explore the land and, unless the 
answer to the question is in the affirmative, the Warden is prohibited from 
recommending to the Minister that the exploration licence be granted.  If 
the Warden is unable to give the affirmative answer to the question, then 
the Warden may not recommend grant. There is no discretion given to the 
Warden in that regard. 

24  Pursuant to s 59(5) of the Act the Warden is required "as soon as 
practicable" after hearing the application to forward to the Minister, 
inter alia, a report and recommendation.  The Warden has no discretion as 
to whether or not that course of action is followed.  It therefore follows, in 
my opinion, that, if the Warden is not satisfied that the applicant is able to 
effectively explore the land, the Warden must make and forward to the 
Minister a report and recommendation wherein refusal of the application 
is recommended. 

25  In my opinion, it would, however, be open to the Warden, prior to 
forwarding the report and recommendation to the Minister and in order to 
assist the Warden to comply with s 57(3) of the Act, for the Warden to 
request the applicant, pursuant to the provisions of s 58(3), to furnish 
further information in relation to the application or further evidence in 
support of it as the Warden thinks appropriate and to delay making and 
forwarding the report and recommendation to the Minister pursuant to 
s 59(5) until the applicant has provided the information or evidence 
sought or, alternatively, until after the applicant has been given a 
reasonable time by the Warden to do so.  It may also be open to the 
Warden, for the same purpose, pursuant to reg 68, to obtain a report from 
the Director, Geological Survey, the State Mining Engineer, or any other 
officer of the department prior to complying with s 59(5).  It would appear 
that in the case of both s 58(3) and reg 68, the Warden could act either 
upon his own motion or at the request of either party.  I consider that the 
words "as soon as practicable" in s 59(5) of the Act to not prevent the 
Warden delaying the forwarding of the report and recommendation to the 
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Minister pending receipt an consideration of material by the Warden 
pursuant to either s 58(3) or reg 68. The Warden is not, however, bound to 
invoke the provisions of either  s 58(3) or reg 68, whether requested to do 
so by any party or not. In the normal conduct of a hearing, the Warden has 
no obligation towards either the Minister or any party to undertake any 
enquiry or investigation into matters not placed before the Warden by the 
parties in order to arrive at a conclusion as to whether or not the applicant 
for the grant of an exploration licence has the ability to effectively explore 
the ground applied for if the licence is granted. Section 58(3) and reg 68 
do, however, enable the Warden, to the limited extent permitted therein, 
and in the proper exercise of the Warden’s discretion in connection 
therewith, to take steps to have additional material presented for 
consideration. I cannot see any reason why the additional material so  
provided could not be utilised by the Warden in order for the Warden to 
comply with s 57(3), provided, of course, that it is properly capable of 
being so used. 

26    

Subsection 100(2) 

27  Section 100(2) says that where an exploration licence is forfeited by 
the Minister on the ground of non-compliance with the expenditure 
conditions, then the applicant for forfeiture has a 14-day period during 
which he or she has a right in priority to any other person to mark out or 
apply for (or do both)  a mining tenement upon the land which was the 
subject of the forfeited tenement.  As previously mentioned, the applicant 
has submitted that I should take into account, in exercising the discretion 
whether to hear the objector, that the applicant has a prior right to mark 
out arising pursuant to the provisions of s 100.  It is not explained how or 
why I should take that fact into account.  In my opinion, the prior right to 
mark out gained by the applicant having successfully plainted for the 
forfeiture of the tenement which covered the ground applied for in the 
present applications carries no weight in deciding whether or not the 
objector should be given an opportunity to be heard upon the 
determination of the applications.  The section confers nothing more, in 
my opinion, than the prior right to mark out.  Apart from that, it places the 
applicant in a position which is no different from any other applicant for 
the grant of an exploration licence or for the grant of any other mining 
tenement.  The application may be objected to, as may any other 
application by a person without a right in priority.  The applicant must 
comply with all relevant provisions of the Act and Regulations concerning 
the making of the application and the marking out.  The present 
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application may be granted or refused at the sole discretion of the Minister 
but only after the Minister has received a report and recommendation 
from the Warden and only after the Warden has conducted a hearing in 
Open Court. 

28  Section 57(3), which expressly casts an obligation or a duty on the 
Warden, can be said, in my opinion, by necessary implication, to place a 
consequential practical, if not a legal, obligation upon the applicant, if the 
applicant wants to have the Warden recommend grant, to try and ensure 
that the Warden is satisfied as required of the applicant’s capacity. Even if 
there were no objection which alleged inability to effectively explore, then 
the Warden before whom the application was being heard would still be 
obliged to comply with the mandatory limitation placed upon the 
Warden’s functions by s 57(3) as well as considering the ground or 
grounds of  objection which brought the application before the Warden. 

29   In practice objections to grant are based upon many different 
grounds which may arise not only out of alleged failure by the applicant to 
comply with legislative requirements (such as marking out) but also out of 
matters which do not involve such a failure, for example, non-availability 
of ground, public interest issues as contemplated by S111A.  It makes no 
difference, in deciding whether or not an objection is to be taken into 
account and dealt with by a Warden, that the ground of objection arises 
out of a statutory requirement or prohibition or limitation placed upon the 
Warden rather than upon the applicant or some other person. 

30   For all of the above reasons I rule that the objections properly raise 
matters which may be considered by the Warden, which may be the 
subject of evidence and submissions before the Warden at the hearing of 
the application pursuant to s 59 of the Act and which may be commented 
upon in the report of the Warden which is forwarded to the Minister and 
which may be taken into account by the Warden in the making of the 
recommendation to the Minister pursuant to s 59(5)(c). 
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