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THE PROCEEDINGS 

1  The plaintiff seeks declarations that certain actions of officers of the 
Dept of Mineral and Petroleum Resources were contrary to law and he 
also seeks consequential orders.  The actions complained of concern, 
firstly, the filing of Form 5 expenditure reports in respect of 3 mining 
leases after expiry of the time prescribed for their filing and, secondly, the 
subsequent recording in the register of particulars derived from the Form 
5s.  The factual background to the issuing of plaint 32H/012 should be 
mentioned.  The plaintiff, it appears from the plaint on file, on 
14 November 2001 (although the plaint is dated 16/11/2001) lodged 
plaints 9 - 11H/012, each of which seeks forfeiture of a specified mining 
lease, namely M's 70/433, 718 and 719.  Each plaint alleges non-
compliance with the expenditure requirement for the year ended 
18 September 2001 and, further, alleges that no report of expenditure had 
been lodged pursuant to s 82 of the Mining Act 1978 (WA) ("the Act") in 
respect of that same year.  It is not in dispute that the expenditure reports 
required by s 82 of the Act in respect of the subject tenements for the 
relevant year should have been filed within 60 days of the end of that 
year, namely, on or before 19 November 2001 but were, however, lodged 
by the first defendant and filed by the Department approximately 18 days 
after the expiry of that period.  They were lodged on 7 December 2001 
which was after the date of the lodging of the three plaints for forfeiture.  
It is conceded by the first defendant that within the period of 60 days after 
the end of the relevant tenement year no application was made to the 
second defendant requesting that, pursuant to reg 32(1) of the Mining 
Regulations 1981 ("the Regulations") the Minister extend beyond the 
period of 60 days prescribed by reg 32(1) the period within which the 
Form 5 expenditure reports could be filed.  It was also conceded by the 
first defendant that the Minister had not at any time approved of their 
filing within any extended period. 

2  At the time when plaints 9H to 11H/012 were lodged, there being no 
record in the relevant register for the plainted tenements of any Form 5 
having by then been filed, the plaintiff anticipated, in reliance upon dicta 
of the Supreme Court of Western Australia in Commercial Properties Pty 
Ltd v Italo Nominees Pty Ltd, (unreported; FCt; Library No 7427; 
16 December 1988), that, by production of a certified copy of the register 
for each of the tenements, which then did not show that there had been 
any expenditure claimed by the tenement holder for the year the subject of 
the plaints, to present a prima facie case for recommendation by the 
Warden for forfeiture. That, it was expected, would require the holder to 
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produce evidence of expenditure in order to avoid a forfeiture 
recommendation.  By plaint 32H/012, the plaintiff therefore, in order to 
retain or restore what the plaintiff perceives to be the potential evidential 
advantage which existed at the time of the issue of the three plaints for 
forfeiture, seeks declarations and orders which would have the effect that 
the register no longer record, as it does now, that the relevant Form 5 
expenditure reports were filed and also that an amount of expenditure 
which exceeds the prescribed expenditure requirement is also claimed by 
the defendant tenement holder. 

3  The particulars of the nature of the claim in plaint 32H are to the 
effect that the first defendant should have lodged Form 5 expenditure 
reports in respect of each of the three subject tenements for the year ended 
18 September 2001 on or before 19 November 2001 and that prior to 
19 November 2001 no approval was given by the Minister for any 
extension of the period within which the Form 5's could be lodged.  It is 
alleged that the first defendant lodged Form 5 reports after the expiry of 
the prescribed 60-day period and that, contrary to the Act and regulations 
the second defendant (through the officers of the department) accepted the 
lodgment and cause the lodgment of each Form 5 to be entered in the 
relevant register for each tenement. 

4  The nature of relief sought in plaint 32H is as follows: 

"1. A declaration that each of the Form 5 Reports for the 
expenditure year ending 18 September 2001 for each of 
the Tenements and lodged with the Department on 
7 December 2001 was: 

(a) accepted by the Department; and 

(b) recorded by the Department in the register for the 
respective Tenements; 

contrary to law. 

2. A declaration, in the alternative an order, that the 
register for each of the Tenements be amended by: 

(i) deleting from the register the details of the 
Form 5 Report lodged on 7 December 2001; 
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(ii) specifying in the register the expenditure for the 
expenditure year ending 18 September 2001 as 
'nil'; 

3. Costs." 

5  The second defendant, the Minister for State Development, has taken 
no part in the proceedings and was not represented at the hearing before 
me on 28 February 2002.  At the commencement of the hearing on 
28 February 2002 Mr Workman informed me that the second defendant 
had not been served with any summons issued upon the lodgment of 
plaint 32H.  The plaint had been issued on 22 February 2002 following an 
appearance before me on 21 February 2002 concerning plaints 9H to 
11H/012, at which mention hearing Mr Workman had indicated that a 
plaint seeking declarations would be lodged.  At that mention hearing the 
first defendant had been represented by Mr Aristei and it had been agreed 
that I would hear the plaint seeking the declaratory orders on 28 February. 

6  Mr Workman said that on 22 February 2002, he had written to the 
General Manager, Mineral Titles requesting the urgent issue of plaint 32H 
and summons in respect thereof.  The letter set out very briefly details of 
the anniversary date of each of the subject tenements and the date upon 
which the Form 5's were required to be lodged.  Mr Workman then sought 
urgent written confirmation that no application for an extension of the 
period within which the Form 5's could be lodged had been made and that 
the Minister had not approved any such extension.  He requested that that 
information be provided prior to the hearing on 28 February 2002.  In 
addition, Mr Workman specifically inquired as to whether the Department 
would, as an administrative step, "… remove the Form 5's lodged on 
7 December 2001 from the register for each of the affected tenements 
without the necessity for Court proceedings".  He again requested an 
urgent response to that inquiry.  On 26 February 2002 a Departmental 
Officer, who is also the Warden's clerk, upon instruction from a senior 
officer wrote to Mr Workman stating, inter alia, that "… the Department 
will not remove the Form 5's, the Warden can make an order in Court for 
the removal of the Form 5's". 

7  At the conclusion of the hearing before me on 28 February 2002 I 
ordered that the plaintiff was to serve on the second defendant, or an 
officer of the Department authorised to accept service, a summons with 
respect to plaint 32H.  I also ordered that within 21 days of such service 
the second defendant may file and serve written submissions and may 
apply to have the plaint re-listed before me.  I had ordered on 22 February 
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2002 that both the plaintiff and the first defendant were to file written 
submissions by 26 February.  I had proceeded in that way because I was 
aware that in the recent past when applications of the same type had been 
made into the Warden’s Court the Minister had never appeared.  So far as 
I am aware, the Minister has never previously sought to argue that the 
Warden has no jurisdiction or power to make declaratory order prior to 
challenge the declaratory orders, which Warden’s have made.  On 3 April 
2002 Mr Workman filed an affidavit dated 3 April 2002 in which he 
stated that he had written an attached letter to the Department dated 
14 March 2002 enclosing copies of a summons issued in respect of 
plaint 32H and a copy of my order made on 28 February 2002.  In the 
attached letter Mr Workman requested confirmation from the General 
Manager Mineral Titles that he was authorised by the Minister to accept 
service on behalf of the Minister.  He also asked for notification as to 
whether written submissions would be filed on behalf of the second 
defendant.  Also annexed to Mr Workman's affidavit is a letter dated 
27 March 2002.  It is on the letterhead of the Department of Mineral and 
Petroleum Resources; it refers to plaint 32H and to mining leases 70/433, 
718, 719.  It is addressed to Mr Workman and refers to his letter of 
14 March 2002.  It says that the director, land access and titles, is 
authorised by the Minister to accept service on his behalf, that the 
summons had been received by the author and that “The Minister will not 
be filing and serving written submissions.  No application or submission 
has subsequently been made to me by or on behalf of the second 
defendant  in respect of plaint 32H". 

THE EVIDENCE 

8  The only evidence placed before me was produced by the plaintiff 
and consisted of a certified copy of the registers of M's 70/433, 718, 719.  
Each register shows that on 7 December 2001 a Form 5 report in respect 
of each of the tenements was lodged.  Each register also shows an amount 
of claimed expenditure (of $190, 573, $73 798 and $79 782 respectively).  
Mr Workman also tendered the first two pages of each of the Form 5's 
which had been lodged in respect of the subject tenements.  In addition, he 
tendered two of the letters to which I have made reference, namely, his 
letter to the Department dated 22 February 2002 and the letter he received 
from the Department in response thereto dated 26 February 2002. 
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SUBMISSIONS 

The Plaintiff 

9  Mr Workman, in his initial submissions, made reference to relevant 
provisions of the Act and Regulations and submitted that each Form 5 had 
been lodged by the first defendant and accepted by the second defendant 
contrary to the Act and Regulations and that each of the Form 5's had 
been registered contrary to the Act and the Regulations.  He submitted 
that the Warden's Court has the jurisdiction and power to grant declaratory 
relief and to make consequential orders.  He referred to three decisions 
which have been made by Wardens on the point, namely, 
Warden Packington SM in Luff v Midreef Mining Pty Ltd and Minister 
for Mines, unreported; 22 December 1999, Bushjet Pty Ltd v Dragon 
Resources Ltd and Westralian Nickel NL [2001] WAMW 15 
(Warden Nicholls SM), Lone Hand and Associates Pty Ltd v Kingfisher 
Resources Pty Ltd [2001] WAMW 3 (Warden Calder SM).  He said that 
in those three decisions Wardens had accepted that the Warden's Court 
had the jurisdiction and the power to grant declaratory relief and to make 
consequential orders. 

10  Mr Workman submitted that the word "shall" which appears in 
reg 32 indicates that the requirement is mandatory and that that means that 
a document may not be validly lodged unless it is lodged in accordance 
with the regulation.  He said that where a Form 5 is lodged beyond the 
expiry of the prescribed period and without the prior approval of the 
Minister having been obtained within that prescribed period, the 
Department may do no more than receive and "hold" the document but is 
not authorised or permitted to record it.  He submitted that in such a case 
the tenement holder could not compel the Department to enter in the 
register the lodgment of the Form 5. 

11  He referred to the provisions of s132 of the Act.  It was submitted on 
behalf of the plaintiff that the words "… any court …" in s1.32 (1) must 
include the Supreme Court and, therefore, the civil jurisdiction of the 
Supreme Court.  He submitted that a claim for a declaratory judgment or 
order is a cause of action and referred to the commentary of Seaman QC 
in Civil Procedure Western Australia.  He agreed with submissions made 
by Mr Aristei on behalf of the defendant that the Warden's Court has no 
inherent jurisdiction.  He submitted that it is usual that, if a declaratory 
judgment is made, there will be consequential orders also made.  In 
general terms, Mr Workman submitted that the authorities and principles 
referred to and raised by Mr Aristei concerning the lack of jurisdiction in 
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the Warden's Court to grant the relief sought and to make the orders 
sought did not have the meaning and effect argued for by Mr Aristei.  He 
submitted that the Warden's Court has the jurisdiction and power to do 
what it is being asked to do because the Supreme Court had such 
jurisdiction and power.  He submitted, in respect of the question as to 
whether or not it was appropriate in the circumstances that the 
declarations be made, that there was a legal controversy towards the 
determination of which the relief sought was directed, that the plaintiff 
had a real interest to raise the questions in issue and that there was a 
proper contradictor. 

The First Defendant 

12  In written submissions Mr Aristei noted that in reg 32(1) there is no 
reference to "acceptance" or "recording".  He said that although the 
Form 5's had been lodged out of time, that was not to say that they had 
been accepted or recorded contrary to law.  He noted that it was not stated 
in the description of relief sought by the plaintiff as to who should,  
amend the register.  It was argued that there was no power vested in the 
Warden to make an order to delete from or amend the register.  It was said 
that no regulation expressly empowered the Warden to make any 
amendments and that reg 107, which does allow amendment of the 
register, refers only to the Registrar and not to the Warden.  In any event, 
it is said, the amendments sought to be achieved would not truly reflect, to 
the best of the Registrar's knowledge, the moneys expended because the 
Form 5's themselves do in fact record expenditure. 

13  Mr Aristei submitted that it was of significance that there was no 
express provision in the Act or the regulations which enabled the Warden 
to direct amendment of the register. He drew a comparison between such 
absence of express authority in the mining legislation and the provisions 
of s 178 and s 179 of the Transfer of Land Act 1893 which expressly 
empower the Commissioner of Titles to direct the Registrar to rectify the 
land titles register in limited circumstances.  He submitted that the 
rectification of a private document is a specific equitable remedy which is 
available only in very limited circumstances.  He further submitted that 
the declaratory relief sought by the plaintiff was not "coercive" in nature 
but merely sought a statement of the correct position at law in connection 
with the Form 5's. 

14  It was submitted that the Warden's Court has no inherent jurisdiction 
and that it has no general equitable jurisdiction.  Mr Aristei argued that 
the Warden can only grant such relief where express power to do so is 
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conferred upon the Warden or where the action before the Warden which 
is a primary action is otherwise permitted within the provisions of s 132 of 
the Act and the relief sought is not primarily of an equitable nature.  In 
other words, if the declaratory relief is the principal relief being sought, 
then there is no jurisdiction to grant such relief vested in the Warden.  It is 
submitted on behalf of the first defendant that the Warden's Court is not 
invested with the inherent jurisdiction or powers of the Supreme Court 
and that the reason for that is that the Warden's Court does not have a 
general responsibility for the administration of justice beyond the confines 
of its own enabling legislation.  He drew a comparison between the 
Warden's Court and the District Court insofar as, he submitted, the 
District Court does not have inherent power to grant equitable relief but 
that, by express empowerment in s 55 of the District Court Act, that Court 
may grant ancillary equitable relief in determining a principal claim which 
is otherwise within its jurisdiction. 

15  Counsel referred to the decision of Warden Packington SM in Luff v 
Midreef Mining Pty Ltd and Anor (unreported, 22 December 1999).  
Mr Aristei said that the decision of the Warden in Luff's case was not 
correct insofar as the Warden, in effect, granted purely declaratory relief.  
It was submitted that the learned Warden's approach in considering that 
the provisions of s 132 and s 134(5) of the Act, together with s 25(6) of 
the Supreme Court Act and O 18 r 16 of the Supreme Court Rules had 
overlooked the limitation contained within s 132(1) concerning 
proceedings cognisable in any Court of civil jurisdiction and, further, that 
s 134(5) was a subsection which was intended to operate "without 
affecting the jurisdiction of the Warden's Court".  In that respect he 
referred to the decision of Anderson J in Mansen v Mitchell, unreported; 
SCt of WA; Library No 930606.  In that decision Anderson J had noted 
that there was a general legislative intention evidenced in the Mining Act 
to the effect that the Warden's Court was to be regarded as being generally 
akin to the Local Court.  Mr Aristei commented that although other 
Wardens had adopted the reasoning of Warden Packington from Luff's 
case, nevertheless some doubt had been cast upon the validity of such 
reason by Warden Malone in Ajax Nominees Pty Ltd v Heron Resources 
NL and Minister for Mines [2001] WAMW 21 at 15. 

16  Mr Aristei also submitted that even if the Warden's Court did have 
jurisdiction to grant purely declaratory relief, then, in all the 
circumstances, there was no basis for the Warden to exercise the 
discretion to do so.  He said that the issue in this case as to whether or not 
the lodgment of the Form 5's complied with reg 32(1) cannot be said to be 
a legal "controversy" of the kind ordinarily protected by Courts of law.  
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He submitted further that the declaratory relief sought would not finally 
determine the dispute before the Warden in Open Court between the same 
parties for forfeiture of the relevant mining tenement (plaints 9H to 11H).  
It is said that, at best, the declaration, if made, would merely assist the 
plaintiff in overcoming an evidentiary burden in the other proceedings. 

17  Mr Aristei's initial written submissions were supplemented by oral 
argument before me. 

Submissions As To Consequences Of Non-compliance With Regulations 32 
and 104 
 

18  After I had prepared reasons in this matter, I acceded to a request 
made by Mr Aristei that he be given further time to make submissions in 
relation to the interpretation of subregs 32(1) and 106(1).  I subsequently 
received further written submissions from both Mr Aristei and 
Mr Workman. 

19  In his further submissions Mr Aristei drew my attention to the 
decision of the High Court in Project Blue Sky Inc v ABA, (1998) 194 
CLR 355.  That was a case heard before Brennan CJ and McHugh, 
Gummow, Kirby and Hayne JJ.  It required the Court to consider the 
interpretation and the application of a number of provisions of the 
Broadcasting Services Act 1992 (Cth) which were concerned with the 
determination by the Australian Broadcasting Authority of standards to be 
observed by commercial television broadcasting licensees in connection 
with the Australian content of programs.  The ABA was required to 
perform its functions in a manner consistent with Australia's obligations 
under an agreement between Australia and a foreign country (see 
headnote).  A majority of McHugh, Gummow, Kirby and Hayne JJ 
concluded that a clause of that standard which the ABA had determined 
was inconsistent with Australia's obligations under an agreement between 
Australia and New Zealand and was therefore, upon the proper 
interpretation of the relevant provisions of the legislation, prohibited.  
Counsel referred me to comments made at pars 97 to 100 of the joint 
decision of the majority.  In particular he made reference to comments 
therein made concerning the appropriateness, in deciding whether or not 
an act done in the purported exercise of a statutorily vested power was 
invalid or not, of using as a determinative criterion the outcome of a 
consideration as to whether or not the legislative provisions which created 
the power and the manner in which it is to be exercised can be 
characterised as mandatory or directory.  Mr Aristei also referred to 
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commentary made as to the weight to be given to public inconvenience in 
deciding whether or not the purported exercise of a statutory power was in 
fact a valid exercise of such a power.  He submitted that the 
"mandatory/directory test" had been rejected by the decision of the High 
Court in Project Blue Sky.  He also submitted that there would be "… a 
manifest public inconvenience if the late Form 5 reports were simply 
'deemed' to be invalid, notwithstanding the information contained in those 
reports, and  their benefit to the mining register, and to persons 
inspecting that register".  He submitted that the only real "benefit" or 
convenience of deeming the late filing of a Form 5 report as invalid is to 
assist as an evidentiary aid in plaint proceedings. 

20  Mr Aristei also submitted that the effect of what the majority had 
said at par 100 in the Project Blue Sky case was that a breach of a 
statutory duty might give rise to a person suing for a declaration that there 
had been a breach of the Act and that an injunction may be an appropriate 
order by the Court.  He said, however, that "the present breaches or 
contraventions complained of, relate to the regulations made under the 
Act, rather than the Act itself".  Counsel further submitted that the 
procedure for a declaration appeared to be relevant to more "serious" 
statutory provisions where a penalty is specifically provided for 
noncompliance.  He also submitted that a finding that reg 32(1) had been 
contravened would not invalidate the act of filing the Form 5 per se but 
would, at best, merely give the right to an aggrieved person to seek a 
declaration and an injunction and that, in this case, the plaintiff was 
confronted by "the insurmountable difficulty that he has sought primary 
declaratory relief, which is not available in the circumstances …". 

21  In reply to Mr Aristei's submissions, Mr Workman made reference to 
the provisions of ss 45, 56(2) and 64 of the Interpretation Act.  He 
submitted that reg 32 requires the a tenement holder must file the Form 5 
report and must file it within the specified time limitation and that, 
further, the Department must keep the register in accordance with reg 106.  
He said that the language of both regulations, including the meaning of 
the word "shall" was clear and unambiguous. 

22  Mr Workman submitted that the effect of the dicta which emerged 
from the decision of the majority in the Project Blue Sky case is that the 
starting point in determining the meaning of a statute is to determine the 
objects and purposes of the Act.  He referred particularly to pars 60, 69, 
70 and 92 to 93 in that regard.  Mr Workman also made reference to 
par 71 of the majority decision in which it was said "… A Court 
construing a statutory provision must strive to give meaning to every word 
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of the provision".  He also referred to para 91, where the majority said "… 
An act done in breach of a condition regulating the exercise of a statutory 
power is not necessarily invalid or of no effect", and he noted that that 
was a reference to a statutory power and not a reference to a statutory duty 
such as is imposed by reg 32(1) and reg 106(1).  I observe, however, in 
passing, that although Brennan CJ and the majority all spoke of "the 
power" of the ABA to determine standards as having been conferred by 
s 122 of the legislation (see Brennan CJ par 6 and the majority par 42), 
nevertheless, s 122(1) of the Broadcasting Act says that the ABA "must" 
determine the standards thereafter set out.  While that appears to create a 
duty or cast an obligation upon the ABA, the whole bench, however, has 
described it as a power which indicates that there is, at least in the context 
of that legislation, no difference.  If it can be said in that sense that a 
"power" arises where a duty or obligation is placed upon a person or body, 
such as is the case with regs 32 and 106, then it would be appropriate to 
also say that each of those regulations  confers a "power" on the Minister. 
In that case the submission of Mr Workman to the effect that there is a 
difference and that, therefore , the dicta in the Project Blue Sky case may 
have no application appears to be incorrect. 

23  Concerning the objects and purposes of the Mining Act, 
Mr Workman referred to the well-known comments of Rowland J in Nova 
Resources NL v French (1995) 12 WAR 50 at 57 to 58 where his Honour 
said: 

"The primary object, so far as the impacts upon this case, is to 
ensure as far as practicable that land which has either known 
potential for mining or is worthy of exploration will be made 
available for mining or exploration.  It is made available subject 
to reasonably stringent conditions and if these, including 
expenditure conditions, show that the purposes of the grant are 
not being advanced, then the Act and regulations make provision 
for others who have an interest in those purposes on that land to 
apply for forfeiture so they may exploit the area." 

24  Counsel submitted that one of the "reasonably stringent" conditions 
of the legislation is the expenditure condition and that, conjunctional with 
that condition is the requirement to lodge expenditure reports.  Counsel 
also noted the legislative connection between the provisions of s 82(1)(e), 
reg 32 and s 115A.  The latter section requires the holder of a mining 
tenement to file, or cause to be filed, a mineral exploration report "… in 
conjunction with an operations report …". An "operations report" is 
defined in s 115A(1) as meaning, inter alia, a report of the kind referred 
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to in s 82(1)(e).  It is submitted that the purpose of the reports referred to 
in reg 32 and s 115A is to ensure compliance with the "reasonably 
stringent" expenditure conditions and to ensure that the State is informed 
as to the nature, quality and quantity of minerals.  Mr Workman argues 
that the objects, purposes, and aims of the Mining Act and of the 
"reasonably stringent" conditions are the starting point for the 
construction of reg 32(1) and reg 106(1) and that they indicate that the 
obligations created by those two regulations must be construed strictly as 
against the tenement holder.  He submitted that the Project Blue Sky case 
dealt with legislation which was broad in its ambit (s 160(d)) and referred 
to what was said in the majority decision (par 95), namely,"Not every 
obligation imposed by the section has a rule-like quality which can easily 
be identified and applied," and, further, that the question of compliance 
gave "… room for widely differing opinions".  He said that, by 
comparison, reg 32(1) and reg 106(1) were specific and not broad in their 
ambit and did have a rule-like quality.  As well, he said, they were easy to 
comply with.  He said that, therefore, the test proposed by the majority in 
Project Blue Sky (at par 53), when applied to the objects, purposes and 
aims of the Mining Act, made it clear that a breach or noncompliance with 
reg 32(1) rendered the act of lodgement of the Form 5 out of time invalid.  
It was said that the invalidity of the lodgement of the Form 5 meant that 
the registration of the Form 5 details was similarly invalid. 

25  As to the issue of public convenience raised by Mr Aristei, who 
relied upon passages from the Project Blue Sky case, Mr Workman 
referred to par 97 of that decision and then submitted that the questions to 
be asked were whether or not, if the lodging of the Form 5 out of time was 
invalid and if the recording of such an invalid Form 5 on the register was 
also invalid, is the public inconvenienced by such invalidity?  He 
submitted that such invalidity may cause an inconvenience to a discrete 
and small section of the public, namely, tenement holders, but that, by 
comparison, all members of the public, being "any person" who may 
apply for forfeiture, are affected.  In that context he made reference to the 
Commercial Properties case, (supra).  In particular, he drew attention to 
the ruling by the Supreme Court which was to the effect that the absence 
in the register of any record as to the lodgement of a Form 5 or the details 
of claimed expenditure was prima facie proof of noncompliance with the 
expenditure conditions and that failure to comply with the expenditure 
conditions "… is contemplated by the statute itself as of sufficient gravity 
to justify forfeiture". 
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THE LEGISLATION 

 

26  S.82(1) of the Act says: 

"Every mining lease shall contain and be subject to the 
prescribed covenants by the lessee and in particular shall be 
deemed to be granted subject to the conditions that the lessee 
shall - 

(a) to (bb) [not relevant] 

(c) comply with the prescribed expenditure conditions 
applicable to such land unless partial or total exemption 
therefrom is granted in such manner as is prescribed; 

(d) [not relevant] 

(e) lodge with the Department at Perth such periodical 
reports and returns as may be prescribed; 

(f) [not relevant] 

(g) be liable to have the lease forfeited if he is in breach of 
any of the covenants or conditions of the lease or if a 
report required under paragraph (e) or section 115A in 
relation to the land the subject of the lease is not filed in 
accordance with this act." 

27  S.8(1) of the Act defines "expenditure conditions" as: 

"In relation to a mining tenement means the prescribed 
conditions applicable to a mining tenement that require the 
expenditure of money on or in connection with the mining 
tenement or the mining operations carried out thereon or 
proposed to be so carried out." 

28  R.27 says: 

"Every mining lease shall contain and be subject to the following 
covenants that the lessee shall - 

(a) to (b) [not relevant] 
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(c) comply with the prescribed expenditure conditions 
applicable to such land unless total or partial exemption 
therefrom is granted in such manner as is prescribed. 

(d) [not relevant] 

(e) lodge with the Department at Perth such periodical 
reports and returns as may be prescribed; 

(f) [not relevant]" 

29  It can be seen that the wording of par (c) of s 82(1) is identical to the 
wording of par (c) of reg 27 and that par (e) of s 82(1) is identical to the 
wording of reg 27(e).  The only apparent difference appears to be that in 
s 82 the obligation is described as a "condition", whereas in the 
Regulation it is described as a "covenant".  In any event, it is apparent that 
the legislation places a great deal of significance upon the prescribed 
expenditure and reporting requirements. 

30  Reg 32(1) says: 

"The reports required under section 82(1) of the Act shall be in 
the Form No 5 in the First Schedule and filed with 60 days after - 

(a) each anniversary date of the commencement of the term 
of the lease; 

(b) the surrender, forfeiture, expiry or other cancellation of 
the lease; and 

(c) the surrender of any portion of the lease, relating to all 
work done during the tenure of the lease on that 
surrendered portion,  

or within such further period as the Minister may approve prior 
to the date due for filing of the reports." 

I note that in reg 32 the word “filed” is used and that “lodged” 
does not appear whereas in both S82 (1) (e) and reg 27 (e) 
“lodge” is used and “file” is not used. 

31  Reg 104 says: 

"The time required by these regulations for an act to be done by 
the applicant for, or holder of, any mining tenement may be 

Document Name:  [2002] [2002]WAMW11.doc 11   CM Page 16 



[2002] WAMW 11 
CALDER SM 

extended by the Minister or a Warden, as the case requires, for 
reasonable cause, proof of which lies on the applicant or 
holder." 

32  S.132 (1)  says (where relevant): 

"(1) A Warden's Court has jurisdiction to hear and 
determine all such actions, suits and other proceedings 
cognisable by any court of civil jurisdiction as arise in respect 
of – [various specified matters]…. 

and generally all rights claimed in, under or in relation to any 
mining tenement or purported mining tenement, or relating to 
any matter in respect of which jurisdiction is under any 
provision of this Act conferred upon either the warden’s court 
or the warden. 

 

33  S.134 says (where relevant): 

"(1) A Warden's Court has power to make orders on all 
matters within its jurisdiction, for - 

(f) the declaration or enforcement of any trust 
relating to mining tenements or mining 
operations and the product thereof; 

(g) the declaration of any partnership proved to exist 
between any persons, the taking of accounts 
relating thereto, the determination of 
contributions between the partners therein, and 
the settlement of all questions arising in relation 
thereto. 

(5) Subject to this Act and without affecting the jurisdiction 
of a Warden's Court, a Warden's Court or the Warden, as 
the case may require, has in the exercise in relation to all 
matters relating to any civil proceeding under this Act the 
like powers and authorities as are conferred upon the 
Supreme Court or a Judge thereof. 

(6) In all respects, except as expressly provided by or under 
this Act, the practice and procedure of a Warden's Court 
as a court of civil jurisdiction shall be the same as the 
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practice and procedure of a Local Court established 
under the Local Courts Act 1904, in like matters." 

   

Supreme Court Act 1935 

34  Part III of the Supreme Court Act contains provisions which vest the 
Supreme Court with extremely wide jurisdiction in civil, criminal, 
appellate, probate and other matters.  Equitable jurisdiction is expressly 
vested by s 16. 

35  S.25 says (where relevant): 

 

"The law to be administered as to the matters in this section 
mentioned shall, unless the contrary is expressly provided by 
some other enactment, be as follows: 

(6) No action shall be open to objection on the ground that a 
merely declaratory judgment is sought thereby, and it 
shall be lawful for the Court to make binding declarations 
of right without granting consequential relief." 

36  Section 25 appears in Part III(3) of the Supreme Court Act and is 
entitled "Miscellaneous Rules of Law". 

37  S.34 says: 

"The several rule of law enacted and declared by this Act shall 
be in force and take effect in all courts whatsoever in Western 
Australia so far as the matters to which such rules relate shall be 
respectively cognisable by such courts." 

Rules of the Supreme Court 

38  O 18 r 16 says: 

"No action or other proceedings shall be open to objection on the 
ground that a merely declaratory judgment or order is sought 
thereby, and the Court may make binding declarations of right 
whether or not any consequential relief is or could be claimed." 
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THE CASES REFERRED TO 

39  In his decision in the matter of Luff (supra), the Warden, acting 
judicially, sitting in the Warden's Court, heard and determined two 
applications for declaratory judgments.  One of those was based upon a 
claim that Form 5's, which had been accepted by the Department beyond 
the prescribed time for filing thereof and without the Minister having 
given prior approval to such out-of-time lodgment, had been accepted by 
the Department contrary to law.  The applicant sought two consequential 
orders, namely, that the register be amended, firstly, by deleting any 
reference to the Form 5 expenditure reports and, secondly, that the amount 
of claimed expenditure recorded in the register be deleted and that 
“claimed expenditure” be specified as "nil".  Prior to the Warden hearing 
the applications the Minister for Mines, who was the second defendant in 
the proceedings, had informed the Court that he did not wish to be heard 
and that he would abide the decision of the Court.  The first defendant to 
the proceedings did not dispute before the Warden that the Warden had 
power, arising from the provisions of s 134(5) of the Act, s 25(6) of the 
Supreme Court Act and O 18 r 16 of the Rules of the Supreme Court to 
make declarations.  The first defendant did dispute that the prerequisites 
for declaratory relief were present in that case.  His Worship referred to 
those prerequisites as set out in Seaman’s Civil Procedure Western 
Australia at par 18.16.1, namely, that the relief must be directed to the 
determination of legal controversies and not abstract or theoretical 
questions; that the person seeking relief must have a real interest to raise 
the question to be determined; that the person seeking relief must be able 
to secure a proper contradictor, being someone presently existing who has 
a true interest to oppose the declaration sought.  The  Warden ruled that 
the first defendant, who said that the Form 5 reports had been properly 
accepted by the Department, was clearly a contradictor.  He also said that 
following acceptance by the Department of the Form 5 reports at a time 
when the prescribed period had expired and had not been extended by the 
Minister and after the time of lodgment by the plaintiff of plaints for 
forfeiture, the plaintiff, as a consequence of the unauthorised lodgment, 
found himself now confronted with a defendant who would presumably 
rely upon the Form 5's, whereas at the time of lodgment of the plaints it 
appeared unlikely because of the state of the register that the defendant 
would defend the proceedings.  His Worship concluded that, for purposes 
of the prerequisites to the making of a declaratory order, the plaintiff had 
a real interest to raise the question to be determined and that there was a 
legal controversy to the determination of which the relief sought was 
directed. 
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40  The Warden then considered the effect of the provisions of s 132(1) 
and s 134(5), as well as reg 104 and reg 107.  He concluded (page 10) that 
the legislation created a mandatory requirement for filing of the Form 5 
reports within the 60-day prescribed period without prior approval of the 
Minister.  He concluded that reg 107 did not preclude the granting by a 
Warden of declaratory relief of the type sought by the plaints. 

41  Mr Aristei referred to commentary of Warden Malone SM in Ajax 
Mining Nominees Pty Ltd v Heron Resources (supra).  He submitted that 
“…the reasoning and effect of the alleged declaratory jurisdiction of the 
of the Warden's Court was doubted by Warden Malone in Ajax 
Nominees…”  He referred to a comment by the Warden at page 15. 

42  In the Ajax case six plaints had been lodged.  Three plaints were for 
forfeiture of exploration licences.  The remaining three plaints sought 
declarations that three Form 5's had been accepted by the Department 
contrary to law and also sought a declaration or an order that the register 
in respect of each of the subject tenements be amended by deleting the 
Form 5 report from the register and specifying expenditure for the 
relevant year as nil.  The Warden considered the role of Wardens pursuant 
to s 98 of the Mining Act and made reference to the decisions of Re 
Malley SM; Ex parte Gardner [2001] WASCA and to Re Calder; Ex 
parte Gardner [2001] WASCA 28.  His Worship decided that the three 
plaints seeking declarations should be dealt with before he dealt with the 
plaints for forfeiture.  He decided that he "… would make the declaration 
sought in respect of the relevant Form 5's that they had been accepted for 
lodgment by the Minister for Mines contrary to law".  He then declined to 
make the declarations or orders sought amending the register.  The 
Warden then considered the three plaints for forfeiture.  At 14 to 15 he 
said: 

"The matter then proceeded, in view of the decision of 
Commercial Properties Pty Ltd and Australian United Gold NL 
v Italo Nominees Pty Ltd (1988) Warden's Case No. 33 in 
Volume S2, on the basis that the plaintiff had established a prima 
facie case of noncompliance with expenditure conditions of the 
various tenements.  An evidentiary onus then shifted to the 
defendant to establish compliance with those expenditure 
conditions. 

For my part I remain sceptical whether this approach is entirely 
correct. 
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In the Commercial Properties case no expenditure report was 
filed.  In this matter an expenditure report was filed but because 
it was out of time and no extension of time was sought for its 
lodgment prior to lodgment, it was filed contrary to law.  
Correspondence to the Department from its legal advisers 
canvassed the fact that although not sanctioned by law, the 
practice of the Department of accepting late Form 5's is likely to 
continue.  It seems to me to be an arguable possibility that the 
declaration of the filing of a Form 5 contrary to law does not 
necessarily produce the conclusion that there has been a prima 
facie case of noncompliance with the expenditure conditions of 
the tenement.  It seems to me to be arguable that the evidence 
constituted by the late Form 5 could be accepted as sufficient to 
displace any prima facie conclusion of noncompliance. 

I also query whether while sitting in an administrative capacity 
whether it is in fact possible or appropriate to make the 
declarations as to the Form 5's.  These questions, however, will 
have to be determined in other matters." 

43  In my opinion, the Warden has not, in the above quoted passage, 
expressly or impliedly said that the Warden, sitting in the Warden's Court, 
has no jurisdiction to make declaratory judgements.  He does not appear 
to have had any hesitation in making the declaration that the Form 5's had 
been accepted for lodgment contrary to law.  He did not make the other 
declarations, but has not directly said why he did not do so and, in 
particular, has not said that it was because he did not consider that a 
Warden, sitting in the Warden's Court, did not have the jurisdiction to do 
so.  In my opinion, the comment made by his Worship that he remained 
sceptical as to the entire correctness of an approach was not a reference to 
the making of applications for, nor the granting of declarations in the 
Warden's Court but, rather, was a comment directed towards the particular 
circumstances of the case then before him and the correctness of the 
approach sought to be taken by the plaintiff then before the Warden based 
upon the decision of the Supreme Court in the Commercial Properties 
case.  In part, my reason for forming that view is that immediately after 
expressing his scepticism, the learned Warden made a comparison 
between some of the facts in the Commercial Properties case and some of 
the facts in the case then before him and then considered the possible 
evidentiary effect or value of a Form 5 which had been accepted for 
lodgment and had been recorded in the register after the expiry of the 
prescribed time and without the Minister's approval. 
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44   In the course of expressing its reasons for decision in the Project 
Blue Sky case the majority looked at the consequences of noncompliance 
with the provisions of legislation whereby a power was conferred and 
where the manner of exercise of the power was also set out. 

45  Brennan CJ (pars 34 to 41) said: 

"When the Parliament confers a power and statutorily directs the 
manner of its exercise, '[t]he ambit of the power must be 
ascertained by the character of the statute and the nature of the 
provisions it contains'.  Therefore a provision conferring the 
power must be so construed as to conform with a provision 
governing the manner of its exercise.  The authority conferred on 
the repository of a general power cannot be exercised in conflict 
with a provision which governs the manner of its exercise; the 
constraint on the exercise of the power defines the ambit of the 
power granted.  A purported exercise of a power in breach of the 
provision which governs the manner of its exercise is invalid, 
since there is no power to support it. 

… 

A statutory direction as to the manner in which a power may be 
exercised is not a condition upon the exercise of the power or a 
mere direction as to the doing of some preliminary or collateral 
act.  It is a delimitation of the power itself. 

If the power exercised by a repository is within the ambit of the 
power reposed, there can be no unlawfulness on the part of the 
repository in exercising it.  Either there is a power available for 
exercise in the manner in which the repository has exercised it 
and the exercise is lawful or these is no power available for 
exercise in the manner in which the repository has purported to 
exercise it and the purported exercise is invalid. 

A provision which directs the manner of the exercise of a power 
is quite different from a provision which prescribes an act or the 
occurrence of an event as a condition on the power - that is, a 
provision which denies the availability of the power unless the 
prescribed act is done or the prescribed event occurs.  In one 
case, power is available for exercise by the repository but the 
power available is no wider than the direction as to the manner 
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of its exercise permits; in the other case, no power is available 
for exercise by the repository unless the condition is satisfied.  A 
provision which prescribes such a condition has traditionally be 
described as mandatory because noncompliance is attended with 
invalidity.  A purported exercise of a power when a condition has 
not been satisfied is not a valid exercise of the power. 

A third kind of provision must be distinguished from provisions 
which restrict the ambit of the power and provisions which 
prescribe conditions on its availability for exercise.  A provision 
may require the repository or some other person to do or to 
refrain from doing something (sometimes within a period 
prescribed by the statute) before the power is exercised but 
non-compliance with the provision does not invalidate a 
purported exercise of the power:  the provision does not 
condition the exercise of the power.  Such a provision has often 
been called directory, in contradistinction to mandatory, because 
it simply directs the doing of a particular act (sometimes within a 
prescribed period), without invalidating an exercise of power 
when the act is not done or not done within the prescribed 
period.  The description of provisions as either mandatory or 
directory provides no test by which the consequences of 
non-compliance can be determined; rather, the consequences 
must be determined before a provision can be described as either 
mandatory or directory. 

The terms of the statute show where a provision governs the 
manner of exercise of a general power, or is a condition on a 
power, or merely directs the doing or refraining from doing an 
act before a power is exercised … 

The purpose of construing the text of a statute is to ascertain 
therefrom the intention of the enacting Parliament.  When the 
validity of a purported exercise of a statutory power is in 
question, the intention of the Parliament determines the scope of 
the power as well as the consequences of non-compliance with a 
provision prescribing what must be done or what must occur 
before a power may be exercised.  If the purported exercise of the 
power is outside the ambit of the power or if the power has been 
purportedly exercised without compliance with a condition on 
which the power depends, the purported exercise is invalid.  If 
there has been non-compliance with a provision which does not 
affect the ambit or existence of the power, the purported exercise 
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of the power is valid.  To say that a purported exercise of a 
power is valid is to say that it has the legal effect which the 
Parliament intended an exercise of the power to have." 

46  The majority said (pars 69 to 70): 

"The primary object of statutory construction is to construe the 
relevant provision so that it is consistent with the language and 
purpose of all the provisions of the statute.  The meaning of the 
provision must be determined 'by reference to the language of the 
instrument viewed as a whole'.  In Commissioner for Railways 
(NSW) v Agalianos, Dixon CJ pointed out that 'the context, the 
general purpose and policy of a provision and its consistency 
and fairness are surer guides to its meaning than the logic with 
which it is constructed'.  Thus, the process of construction must 
always begin by examining the context of the provision that is 
being construed. 

A legislative instrument must be construed on the prima facie 
basis that its provisions are intended to give effect to harmonious 
goals.  Where conflict appears to arise from the language of 
particular provisions, the conflict must be alleviated, so far as 
possible, by adjusting the meaning of the competing provisions to 
achieve that result which will best give effect to the purpose and 
language of those provisions while maintaining the unity of all 
the statutory provisions.  Reconciling conflicting provisions will 
often require the Court 'to determine which is the leading 
provision and which the subordinate provision, and which must 
give way to the other'.  Only by determining the hierarchy of the 
provisions will it be possible in many cases to give each 
provision the meaning which best gives effect to its purpose and 
language while maintaining the unity of the statutory scheme." 

47  The majority (par 91) then considered the potential consequences of 
an act done in breach of a condition regulating the exercise of a statutory 
power.  Their Honours said that such a breach is not necessarily invalid 
and of no effect.  They said: 

"Whether it is depends upon whether there can be discerned a 
legislative purpose to invalidate any act that fails to comply with 
the condition.  The existence of a purpose is ascertained by 
reference to the language of the statute, its subject matter and 
objects, and the consequences for the parties of holding void 
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every act done in breach of the condition.  Unfortunately, a 
finding of purpose or no purpose in this context often reflects a 
contestable judgment.  The cases show various factors that have 
proved decisive in various contexts, but they do no more than 
provide guidance in analogous circumstances.  There is no 
decisive rule that can be applied; there is not even a ranking of 
relevant factors or categories to give guidance on the issue. 

48  Traditionally, the courts have distinguished between acts done in 
breach of an essential preliminary to the exercise of a statutory power or 
authority and acts done in breach of a procedural condition for the 
exercise of a statutory power or authority.  Cases falling within the first 
category are regarded as going to the jurisdiction of the person or body 
exercising the power or authority.  Compliance with the condition is 
regarded as mandatory and failure to comply with the condition will 
result in the invalidity of an act done in breach of the condition.  Cases 
falling within the second category are traditionally classified as directory 
rather than mandatory.  In Pearse v Morrice, Taunton J said 'A clause is 
directory where the provisions contain mere matters of direction and 
nothing more'.  In R v Loxdale, Lord Mansfield CJ said '[t]here is a 
known distinction between circumstances which are of the essence of a 
thing required to be done by an Act of Parliament and clauses merely 
directory'.  As a result, if the statutory condition is regarded as directory, 
an act done in breach of it does not result in invalidity.  However, 
statements can be found in the cases to support the proposition that, even 
if the condition is classified as directory, invalidity will result from 
noncompliance unless there has been 'substantial compliance' with the 
provisions governing the exercise of the power.  But it is impossible to 
reconcile these statements with the many cases which have held an act 
valid where there has been no substantial compliance with the provisions 
authorising the act in question.  Indeed in many of these cases, substantial 
compliance was not an issue simply because, as Dawson J pointed out in 
Hunter Resources Ltd v Melville when discussing the statutory provision 
in that case:  'substantial compliance with the relevant statutory 
requirement was not possible.  Either there was compliance or there was 
not.'" 

 

49  CONCLUSIONS 

Document Name:  [2002] [2002]WAMW11.doc 11   CM Page 25 



[2002] WAMW 11 
CALDER SM 

Jurisdiction 

50  The power vested in the Supreme Court to make declarations of right 
(s 25(6) Supreme Court Act is not an inherent power.  It is an express 
statutory power which is also expressly repeated, in effect, in O 18 r 16 
Rules of the Supreme Court.  In my opinion, therefore, no question arises 
as to whether or not, in purporting to grant a declaratory judgment or to 
make an order consequential thereon, a Warden sitting in the Warden's 
Court is purporting to exercise any jurisdiction which arises from or is 
equivalent to the inherent jurisdiction of the Supreme Court. 

51  Pursuant to s 16 of the Supreme Court Act, the Supreme Court is a 
Court of equity.  Section 25(6) expressly makes it lawful for the Court to 
make binding declarations of right without granting consequential relief 
and also precludes any objection to an application upon the ground that a 
merely declaratory judgment is sought by the action.  Section 25(6) is a 
provision of the Supreme Court Act which both empowers and directs the 
Supreme Court in respect of its jurisdiction to make declaratory 
judgments.  Such empowerment and direction is thus statutory and not 
inherent. 

52  Section 132 of the Mining Act contains a number of express 
limitations.  The first is that the Wardens Court may only hear and 
determine action suits and proceedings which are cognisable by any Court 
of civil jurisdiction.  In the context in which it is used, "cognisable" means 
“ within the jurisdiction of a court of law.”(Shorter Oxford Dictionary).  
The second limitation expressed within the subsection is as to the subject 
matter of such actions, suits and proceedings and is contained within 
pars (a) to (l) inclusive.  Within each of those paragraphs other than (k) 
there is an express necessary connection to either mining or mining 
tenements.  That is a limitation.  In the case of (k) the action, suit or 
proceeding must arise in respect of things constructed, held or occupied 
under the Mining Act.  The general "catch-all" concluding words of 
subsection (1) also expressly limit the subject matter of any action, suit or 
proceeding to matters connected to mining tenements or to matters in 
respect of which a Warden or Warden's Court has jurisdiction conferred 
under the Act.  It follows, therefore, that the only jurisdiction which the 
Warden, sitting in the Warden's Court, is vested with and which is the 
same as any jurisdiction with which the Supreme Court is vested, or 
which is cognisable in the Supreme Court, is a jurisdiction which is 
expressly and strictly limited.  The effect of s 132(1) is not to vest in the 
Warden's Court any jurisdiction which is inherent in the sense that such 
jurisdiction attaches to the Warden's Court simply as a consequence of the 
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existence and status of the Court.  Nor does S132 purport to vest in the 
Warden’s Court any of the inherent jurisdiction or processes of the 
Supreme Court.  Such a significant matter could only be done by very 
clear statutory expression. That has not occurred.  By express provisions 
in the Supreme Court Act and Rules, the Supreme Court is given the 
jurisdiction and the power to make merely declaratory judgements and 
orders consequential thereupon.  In my opinion, the Warden's Court, by 
virtue of the provisions of s 132(1), has a like jurisdiction to make 
declaratory judgements, subject to the limitations imposed on the 
Wardens Court by that section and by the Act as a whole. The direction to 
and the empowerment of the Supreme Court contained in s 25(6) of the 
Supreme Court Act in respect of the making of declaratory judgments 
means that the Warden's Court is directed and empowered in a like 
manner when exercising the jurisdiction to make declaratory judgments.
   The provisions of s 134 of the Act enable the Court to 
function within its limited jurisdiction granted by s 132 and by other 
provisions of the Act.  It is an enabling and an empowering section.  
Pursuant to subsection (1) the Court may make orders on all matters 
within its jurisdiction for the purposes set out in pars (a) to (j) inclusive 
and, further, generally for the determination and settlement of all actions, 
claims, questions and disputes properly before the Court.  By s 25(6) of 
the Supreme Court Act, an application for a declaratory judgment can 
constitute a cause of action and thus be an "action" for purposes of both 
s 132 and s 134 of the Mining Act.  Subsection 134(5) of the Act is 
expressed in board terms, however, it contains within itself limitations and 
qualifications upon the powers and authorities of a Warden's Court.  The 
first limitation and qualification is contained in the words "Subject to this 
Act".  The second is expressed by the term "… without affecting the 
jurisdiction of a Warden's Court …".  The third limitation and 
qualification arises from the words "… in relation to all matters relating 
to any civil proceedings under this Act …". Subsection 134(6) 
contemplates that the Warden’s Court, when exercising its jurisdiction 
and powers, is a court of civil jurisdiction  I am not aware of anything in 
the Act which would have the consequence of preventing a Warden from 
making a consequential order following a declaratory judgment.  The 
Supreme Court has such a power; it is not an inherent power.  In many 
instances there would be little purpose in obtaining a declaratory 
judgment in the Supreme Court where the Court did not have the power to 
make a consequential order which would enable the achievement of the 
objective of the plaintiff in commencing the action for a declaratory 
judgment in the first place.  In my opinion, the same may be said of a 
declaratory judgment made by the Warden sitting in the Warden's Court. 
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The Declaratory Judgment Prerequisites 

53  At par 18.16.1 Seaman QC says: 

"To be within judicial power a judicial determination must 
involve a conclusive or final decision based on a concrete and 
established or agreed situation which aims to quell a 
controversy, resulting in the final determination of the rights of 
the party to an action …  The expression 'declaration of right' is 
used in a wide and loose sense which includes public rights and 
what might more precisely be described as privileges, powers 
and immunities.  The existence of a right is a matter going to the 
discretion rather than to the jurisdiction to grant declaratory 
relief …  The power is not to be fettered by rules but is confined 
by considerations which mark out the boundaries of the judicial 
power.  The relief must be directed to the determination of legal 
controversies and not abstract or theoretical questions, the 
person seeking relief must have a real interest to raise the 
question and he or she must be able to secure a proper 
contradictor being someone presently existing who has a true 
interest to oppose the declaration sought …  Declaratory relief 
should be directed to the determination of legal controversies 
concerning rights, liabilities and interests of a kind which are 
protected or enforced in the courts …  Declarations as to matters 
which are an integral part of the process of determining the 
rights and obligations of parties are not hypothetical or merely 
advisory …  It is not necessary that the plaintiff should have a 
cause of action against a party against whom he or she seeks 
declaratory relief … but there must be a justiciable controversy 
between them." 

54  At 18.16.2 Seaman QC says: 

"A claim for a declaration is a cause of action … but declaratory 
relief is a discretionary equitable remedy." 

55  In my opinion, there is a controversy between the plaintiff and both 
the first and second defendants which the plaintiff seeks to resolve by 
means of the declaration sought.  Insofar as the first defendant is 
concerned, there is a controversy in that the first defendant disputes that 
the Form 5's were lodged or filed and particulars thereof recorded in the 
register contrary to law and disputes that if they were contrary to law they 
were also invalid actions.  Insofar as the second defendant is concerned, 
he has refused to acknowledge that there was a lodgement or filing or 
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recording of the Form 5 contrary to law and has refused to amend the 
register.  If the declaration which is sought by the plaintiffs is made, it 
will involve a conclusive or final decision based on the established facts.  
Those established facts are that the Form 5's were received and particulars 
recorded in the register by the second defendant after the expiration of the 
prescribed time for lodgement and filing and without the Minister 
approving, prior to the expiry of the prescribed time, lodgement and filing 
beyond the prescribed period.  There is both a public and a private right to 
have the Minister, and to have the Department administered by the 
Minister, comply with the written law. The controversy, which has arisen 
between the parties, is a legal controversy and it is not an abstract or 
theoretical one.  The plaintiff does have a real interest in raising the 
question and obtaining the declarations and consequential orders, which 
he seeks.  His interest is directly connected to the proper administration of 
the Act and Regulations and is directly connected to administrative 
proceedings which he has commenced for forfeiture of the three subject 
tenements.  The first defendant has a true interest in opposing the 
declaration sought.  The basis of the first defendant's interest is that the 
removal from the register of the particulars of the lodgement of the 
Form 5's and of the claimed expenditure will potentially result in the 
application at the hearing of the three plaints for forfeiture of the dicta of 
the decision of the Supreme Court in the Commercial Properties case.  
That has the potential to compel the first defendant to produce evidence in 
order to avoid forfeiture.  It also has the potential to preclude the first 
defendant from making any submission at the conclusion of the plaintiff's 
case at the hearing of the forfeiture plaints that it has no case to answer. 

56  It is difficult to say whether the second defendant, namely, the 
Minister, has a true interest to oppose the declaration sought.  Although in 
the present case the Minister's representative was served after the day 
upon which I heard submissions from the plaintiff and the first defendant, 
nevertheless, he has, through his authorised agent, namely, the authorised 
officer employed by the Department, chosen not to do so.  By the letter 
dated 27 March 2002 to Mr Workman, the Minister, through his 
representative, has expressly accepted service of the summons, said that 
he would not be filing and serving written submissions and did not appear 
at the hearing.  No application was made by or on behalf of the Minister 
for an extension of the time allowed by me for the making of written 
submissions by the second defendant and no objection was made to the 
contents of my order made on 28 February 2002 in which I directed that 
the second defendant be served with the summonses and be permitted to 
file and serve written submissions and to apply to re-list the matter before 
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me.  From that I think it can be inferred that the second defendant, 
through his authorised officer, has made a decision to simply await the 
outcome of these proceedings.  That is so despite the Minister, again 
through an apparently authorised officer, and in response to a specific 
request by the plaintiff's solicitor to the Department, having taken a stand, 
and not having expressed any reasons therefore, and not having expressed 
a view as to whether or not the Minister considered that the position then 
being adopted was correct. The stand was that no steps would be taken to 
alter what had been done administratively by the Department following 
the acceptance by the Department, apparently other than in compliance 
with reg 32, of the relevant Form 5's. 

57  I proceed upon the basis that at all material times the Minister, 
through the officers of his Department, was aware that on previous 
occasions Wardens had given decisions to the effect that it was contrary to 
law for an officer of the Department to accept lodgement of Form 5 
reports beyond the 60-day period for lodgement where the prior approval 
of the Minister had not been obtained and that it was contrary to law for 
such officers to record in the relevant register particulars of the filing of 
the Form 5 and of the claimed expenditure.  To the best of my knowledge, 
the Minister has never taken any steps to challenge any of those prior 
Wardens' decisions.  The Department has, however, continued to accept 
for filing lodgement of Form 5 operations reports where reg 32 has not 
been complied with.  In Ajax Mining Nominees Pty Ltd v Heron 
Resources NL (supra) Warden Malone noted [15]: 

"Correspondence to the Department from its legal advisers 
canvassed the fact that although not sanctioned by law the 
practice of the Department of accepting late Form 5's is likely to 
continue.  The Warden's findings and commentary in that 
decision were delivered on 4 June 2001.  It is difficult to 
understand, in the absence of any submissions on behalf of the 
Minister, why the practice of filing of Form 5 reports which have 
not been lodged in accordance with regulation 32 has 
continued." 

58  In the present case the Minister, through his administrative 
representative, has simply refused, without explanation, to take the action 
requested by Mr Workman in his letter to the Department.  It would 
appear that the only inference open in all of the circumstances is that 
neither the Minister nor any officer of the Department with the authority 
of the Minister to do so has directed the relevant officers of the 
Department to ensure that the provisions of reg 32 are complied with. In 
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fact, the contrary appears to be the case. It seems to me that the effect of 
the administrative conduct of the officers of the Department in this regard 
is that any party wishing to have the Act and Regulations lawfully 
administered and to thereby take advantage of the dicta of the Supreme 
Court in the Commercial Properties case in proceedings brought before 
the Warden in Open Court for the forfeiture of a tenement has no option 
but to take up the time of the Warden's Court with the public costs 
attendant thereon and to incur potentially significant private costs of legal 
representation in seeking declarations and consequential orders.  That is a 
most unsatisfactory situation. It is, as Warden Malone SM said, difficult 
to understand. I believe that the second defendant may also be properly 
called a contradictor. 

Regulation 32 

59  In Luff's case (supra) Warden Packington SM said: 

"The general power given Wardens and the Second Defendant 
(ie, the Minister) by regulation 104 to extend the prescribed time 
for any act to be done by the applicant for, or the holder of, any 
mining tenement, highlights in my opinion the special nature of 
the obligations imposed by section 82 and the time prescribed for 
carrying them out under regulation 32.  A specific method of 
gaining an extension of time for compliance with section 82 is 
provided for - ie prior approval by the second defendant (but not 
by wardens).  That, of course is because breach of a condition 
under section 82 - eg failure to lodge a Form 5 Report - may 
result in forfeiture of the tenement or the imposition of a penalty. 

For that reason it seems to me that the requirement under 
regulation 32 that Form 5 Reports be lodged within 60 days after 
the tenement's anniversary date is mandatory rather than 
directory, that presentation of a form 5 report outside the 60-day 
period without the prior approval of the second defendant is not 
a valid compliance with section 82 and that a form 5 report 
presented under those circumstances should not be incorporated 
in the register." 

60  The nature of the relief sought by the plaintiff identifies two discrete 
but related actions on the part of the Department which, the plaintiff says, 
should be declared as having been done contrary to law.  The first is that 
the Department "accepted" the Form 5 reports.  The second is that the 
department "recorded" the Form 5 reports in the register contrary to law.  I 
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have noted that both s 82(1)(e) and reg 27(e), which expressly cast an 
obligation upon the tenement holder to lodge the prescribed periodical 
reports, use the word "lodge" and do not use the word "file", however, 
reg 32(1) does not use the word "lodge" but does use the word "filed".  
"File" is defined in the Shorter Oxford Dictionary to mean (inter alia): 
“…to place on a file.  To place in due manner among the records of a 
court or public office”.   Given the reference in reg 32(1) to s 82(1) of the 
Act and given that reg 32 is the only provision in the Act or Regulations 
which refers to the "filing" of the Form 5 expenditure reports, I am of the 
opinion that, although the word "filed" in reg 32, if read literally, could be 
seen as creating a duty and obligation only for the Minister or the 
Department to place the Form 5 on the departmental file, in its context it 
should also be interpreted as having the same meaning as the word 
"lodged" or, at least, as including the act of lodgement and as thereby 
creating an obligation on the part of the tenement holder to lodge the 
Form 5 within the period allowed although there may be an additional or 
concurrent obligation on the part or the officers of the Department to 
receive or accept it or to deal with it in some way. Even if the correct 
interpretation is that reg 32 does not place upon the tenement holder any 
duty or obligation in terms of complying with the time requirement 
specified in it, but does so in respect of the Departmental officers, then the 
practical effect of that would seem to be that unless the holder does lodge 
the Form 5 within the prescribed time it cannot be lodged later because 
the officers, at such time, have no power to deal with it in any way, in 
particular, by “filing” it. It would be extraordinary, however, in my 
opinion, for it to be the case that no time requirement is prescribed within 
which the tenement holder must lodge the required expenditure report. 
“Lodge” is defined in the Shorter Oxford Dictionary as : “To place, 
deposit”.  Even if the words "file" and "lodge" are not given the same 
meaning, they may be taken as describing the same composite act which 
is constituted by the delivery by the tenement holder of the document to 
the appropriate officer of the Department and the acceptance by that 
officer of the document for purposes of dealing with as required and as 
permitted by the legislation.  The delivery and filing of a document is a 
different action or function to that of the recording, pursuant to 
reg 106(1)(d), of moneys expended in mining on or in connection with 
mining on the subject tenement.  I consider that for a document to be 
"lodged" or "filed" for purposes of s 82(1)(e), reg 27(e) or reg 32(1) it 
must have been accepted by the relevant authorised officer in 
circumstances which conform to the requirements of reg 32(1) in respect 
of the time requirements therein prescribed. 
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61  Although reg. 106 does not refer expressly to s 82(1)(e) or reg. 27 
or reg. 32(1) or to Form 5, there can be no real argument, in my opinion, 
but that para. 106(1)(d) requires there to be recorded in the register for 
each tenement particulars of money claimed in the Form 5 expenditure 
report to have been expended in respect of the tenement.  The Form 5 is  
entitled: "OPERATIONS REPORT: EXPENDITURE ON MINING 
TENEMENT”.  Express reference is made to Form 5 in reg. 32(1).  I am 
not aware that there is any other provision in the legislation apart from reg 
32, which requires that every year the particulars of annual expenditure 
for every mining tenement are to be forwarded to the Department.  It must 
be taken that the words "moneys expended" in reg. 106(e) mean moneys 
claimed by the tenement holder as having been expended. 

62  Because of the importance which the legislation places upon the 
lodgment of and the recording in the register of the expenditure reports, 
the former being addressed in both the Act and the Regulations, and in 
view of the importance which the legislation places upon compliance with 
the prescribed expenditure requirements in respect of a mining tenement, 
it is, in my opinion, not the case that any officer of the Department may 
simply administratively ignore or override or overlook what I perceive to 
be the clear language of the written laws concerning the period within 
which Form 5 expenditure reports must be lodged and filed.  That period 
is considered to be of such significance that only the Minister, and not a 
Warden or any other officer of the Department is given the power to 
approve of an extension of the prescribed time.  It seems clear that the 
object of the relevant legislation is to fix a strict time limit within which 
the Form 5's must be lodged.  Such an objective is in the interests of 
proper administration of the Act and the Regulations by the Minister, it is 
in the interests of persons who are interested in the ground covered by the 
tenement and it is in the interests of the industry self-regulation policy of 
the legislation.  It is of significance that even the Minister is only 
empowered to extend the period within which the expenditure report may 
be lodged if he does so before the expiry of the prescribed period. I 
consider that the express direction in reg 32(1) that  gives to the Minister 
alone the power to extend the period for filing and which also limits the 
time within which the Minister may do so evidences an intention that reg. 
104, which gives a general power to the Minister and to the Warden to 
extend compliance time periods prescribed by the regulations, has no 
application in respect of the 60 day time period prescribed in reg 32(1) 
within which a Form 5 report must be filed. This is an instance where the 
general power must give way to the specific power. Regulation 32(1) is an 
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exclusive provision in that respect. (see also Interpretation Act 1984 (WA) 
ss 3(1), 64) 

 

Consequences of Non-Compliance By The Departmental Officers 

 

63  The issues before me are whether or not the acceptance and 
subsequent filing by the Department of the Form 5’s which were lodged 
and filed out of time were acts which were not unauthorised or not 
permitted by the legislation, whether or not such action was invalid and, 
further, whether or not the subsequent actions of the officers who did so 
on behalf of the Minister in recording in the relevant register the fact of 
the lodgement of the Form 5 and of the amount of claimed expenditure 
was also an act which was not authorised or permitted by the legislation 
and, if it was an act which was unauthorised or not permitted, whether or 
not it was invalid. 

. 

64  In the Project Blue Sky case it appears from the decision of 
Brennan CJ, particularly at par 41, and from the reasons of the majority 
(at pars 69 to 70) that, in deciding the meaning of any part of a statute it is 
an essential step that consideration and effect be given to the purpose of 
all of the provisions of the whole of the statute. 

65   In respect of the potential impact which a finding that an act not 
done in accordance with a statutory requirement is invalid could have 
(which may include actual or potential consequences in terms of public 
inconvenience) and as to whether or not that is a factor to be taken into 
account in deciding if it was the intention of Parliament that such 
noncompliance would result in invalidity, the majority said (pars 97 to 
100): 

"Courts have always accepted that it is unlikely that it was the 
purpose of the legislation that an act done in breach of a 
statutory provision should be invalid if public inconvenience 
would be a result of the invalidity of the act.  Having regard to 
the obligations imposed on the ABA by s 160, the likelihood of 
that body breaching its obligations under s 160 is far from 
fanciful, and, if acts done in breach of s 160 are invalid, it is 
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likely to result in much inconvenience to those members of the 
public who have acted in reliance on the conduct of the ABA. 

Among the functions of the ABA, for example, are the allocation 
and renewal of licences … the design and administration of price 
based systems for the allocation of commercial television and 
radio broadcasting licences.  It is hardly to be supposed that it 
was a purpose of the legislature that the validity of a licence 
allocated by the ABA should depend on whether or not a court 
ultimately ruled that the allocation of the licence was consistent 
with a general direction, policy or treaty obligation falling within 
the terms of s 160.  This is particularly so, given that the 'general 
policies of the Government notified by the Minister under 
section 161' unlike the 'directions given by the Minister in 
accordance with this Act' are not required to be publicly 
recorded and that even those with experience in public 
international law sometimes find it difficult to ascertain the 
extent of Australia's obligations under agreements with other 
countries.  In many cases, licensees would have great difficulty in 
ascertaining whether the ABA was acting consistently with the 
obligations imposed by s 160.  Expense, inconvenience and loss 
of investor confidence must be regarded as real possibilities if 
acts done in breach of s 160 are invalid. 

Because that is so, the best interpretation of s 160 is that, while it 
imposes a legal duty on the ABA, an act done in breach of its 
provisions is not invalid.  In a case like the present, however, the 
difference between holding an act done in breach of s 160 is 
invalid and holding it is valid is likely to be of significance only 
in respect of actions already carried out by or done in reliance 
on the conduct of, the ABA.  Although an act done in 
contravention of s 160 is not invalid, it is a breach of the Act and 
therefore unlawful.  Failure to comply with a directory provision 
'may in particular cases be punishable'.  That being so, a person 
with sufficient interest is entitled to sue for a declaration that the 
ABA has acted in breach of the Act and, in an appropriate case, 
obtained an injunction restraining that body from taking any 
further action based on its unlawful action." 

66  Regulation 32 must be interpreted and applied in the context of the 
whole of the Act and the regulations and therefore in the context of any 
legislative purpose or intention in respect of which it can be said there is 
either an overriding effect in respect of particular provisions of the Act 
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and regulations or concerning which it may be said that particular 
provisions of the Act are to be interpreted taking such legislative purposes 
and intentions into account.  As Rowland J said in Nova Resources NL 
(supra), a primary object of the Act is to ensure that land of known 
potential for mining or which is worthy of exploration be made available 
for mining or exploration.  One means by which the Parliament has sought 
to achieve that objective is those provisions which allow for the forfeiture 
of mining tenements where expenditure requirements have not been 
complied with.  One of the other well accepted objects of the Act and 
regulations and one which is intimately connected to that of making land 
available for mining or exploration, is that of having tenement holders 
expend annually on their tenements a prescribed minimum amount or 
value.  That is where, for present purposes, reg 32 is brought into focus.  
The legislative context in which reg 32 appears, apart from the overall 
objectives of the legislation of which I have made mention, is as follows.  
Pursuant to s 82(1)(e) every mining lease is subject to covenants which 
are prescribed and is subject to the condition that the lessee shall lodge 
with the Department prescribed periodical reports and returns.  
Regulation 27 prescribes "covenants" which attach to every mining lease; 
reg 27(e) then sets out, in terms identical to s 82(1)(e), the requirement to 
lodge prescribed reports.  Then reg 32(1) prescribes what reports are to be 
filed.  It says that the reports "required under section 82(1) of the Act" are 
to be in Form number 5.  It says that those reports are to be filed within 
60 days after, inter alia, "(a) each anniversary date of the commencement 
of the term of the lease".  The subregulation then provides an exception to 
the basic requirement of filing within 60 days and allows the filing to take 
place "… within such further period as the Minister may approve prior to 
the date due for filing of the reports".  Returning to s 82 of the Act, it 
should be noted that, pursuant to s 82(1)(g), it is a condition upon which a 
mining lease is granted that the lessee be liable to have the lease forfeited 
if he is in breach of any of the covenants or conditions of the lease or if a 
report required to be filed under par (e) or s 115A is not filed in 
accordance with the Act.  Consistently with the provisions of s 82, the 
instrument of lease for a mining lease, Form 8, (s 116) says that the 
mining lease is subject to the applicable provisions of the Act and to the 
covenants and conditions thereafter contained or implied.  It also says that 
unless the lessee performs and observes the covenants and conditions 
thereafter contained or implied the lease is liable to forfeiture.  A number 
of covenants and conditions are then set out, including, that the lessee 
comply with the prescribe expenditure conditions unless an exemption is 
granted and that the lessee lodge the prescribed periodical reports and 
returns.  In my opinion, the repetition in the provisions of the Act, in the 
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regulations and in the form of mining lease of the requirement that the 
holder lodge the prescribed documents is an indication of the relatively 
high degree of significance which Parliament intended to place upon 
compliance with that condition or covenant. 

67  I am of the view that it is of considerable significance that no power 
is expressly given to either a Warden or a Registrar or any other officer of 
the Department to extend the time within which there may be compliance 
with the requirement in reg 32(1) to file the Form 5.  The time 
requirement specified in reg 32(1) appears as item 1 of the instructions for 
completion of the Form 5 contained on the Form 5 itself.  I believe it to be 
also of considerable significance that the power vested in the Minister by 
reg 32(1) to extend the time for compliance with the filing requirement is 
expressly qualified and limited so that the Minister must exercise the 
power before the expiry of the 60-day period within which the report must 
otherwise be filed. 

68  Section 97(1) of the Act gives to the Minister a power to declare that 
a mining lease is forfeited where such a lease is liable to forfeiture 
because of a breach of a covenant included in the lease under s 82(1) 
which, would include a breach of par (e).  As an alternative to forfeiture 
the Minister may (subs 5) impose a penalty not exceeding $5,000 upon the 
lessee. 

69  In the case of Commercial Properties (supra) the Supreme Court has 
said that upon a proper interpretation of the Act and regulations, and 
taking into account the purposes of the legislation, failure to comply with 
the requirements of the legislation by not filing the prescribed operations 
report is prima facie evidence of noncompliance with the expenditure 
condition in respect of a tenement.  That there has been such 
noncompliance is a presumption of fact, which is rebuttable by production 
of evidence.  What the decision is notable for, however, in the present 
case, is the high degree of importance which the Supreme Court has 
effectively given, in the interpretation and application of the legislation, to 
the provisions of the Act and regulations, which require the Form 5 
reports to be filed. 

70  In interpreting the meaning, and effect, of the provisions of 
reg 106(1) the whole of the Act and regulations must be borne in mind.  
The register is a public record.  A copy of it may be obtained by any 
member of the public upon payment of the prescribed fee.  It is, in my 
opinion, a most important part of what has been described as the 
legislative policy and objective of self-policing within the mining 
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industry. I think that it could be described as one of the cornerstone 
provisions of the legislation in connection with that self-policing 
objective.  It is almost invariably utilised by persons who wish to lodge 
plaints seeking forfeiture of mining tenements upon the ground of 
noncompliance with the expenditure conditions.  It is very important that 
the integrity of the register and the public perception of its integrity is 
protected and is not compromised by the way in which it is compiled and 
maintained.  It is particularly important that those who seek to rely upon it 
may do so confident in the belief that it is being compiled and maintained 
in accordance with the express provisions of the Act and regulations 
which relate thereto and in accordance with the purposes and objects of 
the legislation as a whole.  One purpose of the register is to show not only 
what has been done in connection with a tenement but to also show what 
has not been done in terms of compliance with the requirements of the Act 
and regulations. I think that one of the reasons why the Minister is 
required to approve of the extension of time before the expiry of the 60-
day period is that it would then be possible for any interested member of 
the public to be informed by the Department, before or very close to the 
expiry of the 60 days, that an extension of time had been sought or had 
been approved by the Minister. If that information could not be placed on 
the register for any reason, it could undoubtedly be recorded elsewhere by 
the Department and be made readily available to those members of the 
public who require it. In that way a prospective plaintiff for forfeiture for 
expenditure noncompliance may be alerted to the possibility, before 
embarking on that course with its attendant public and private costs, that 
the perceived factual basis for the plaint may not exist and that any 
anticipated evidential procedural advantage in the plaint proceedings may 
no longer arise.    

71  In my opinion, the filing of a Form 5 report at a time after the expiry 
of the 60-day period specified in reg 32(1) and without the Minister 
having approved of an extension of that period before the expiry of the 60 
days is an invalid act.  I am of the opinion that the recording in the register 
of moneys claimed in a Form 5 report to have been expended, where that 
Form 5 report was filed after the expiry of the prescribed 60-day period 
and where the Minister had not approved of any extension of that period, 
is an invalid act.  My reasons for so concluding are as follows.  I consider 
that it is the intention of the Act and regulations that the source of the 
information to be recorded in the register for purposes of reg 106(1)(d) is 
the Form 5 report required to be lodged pursuant to s 82 and reg 27 and 
filed pursuant to reg 32(1).  I am of the opinion that it is the intention of 
the Act and the regulations that there is an onus solely upon the tenement 
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holder to ensure that the information required to be provided by 
completion of the Form 5 report is provided to the Department and that 
there is no onus upon the Department to otherwise require or ensure that 
such information be provided.  I consider, therefore, that the power or 
duty vested in the Minister in the administration of the Act, and, in 
particular, in the compiling and maintenance of the register, is one which 
is subject to a constraint created by the provisions of reg 32(1) in the form 
of the requirement for filing of the Form 5 report to be within the time 
allowed.  I consider that the Minister and therefore any officer of the 
Department appointed for purposes of administration of the Act and any 
delegate of the Minister are only empowered to file a Form 5 report if it is 
received within the prescribed 60-day period unless, before the expiration 
of that period, the Minister has extended the period within which filing 
may be done.  In the present case I am satisfied that there was no 
extension of time for filing approved by the Minister.  In my opinion, the 
provisions of reg 32(1) which prescribe the time within which the Form 5s 
must be filed govern the manner of exercise of the power and duty 
conferred by reg 106(1)(e).  I consider that the provisions of reg 32(1) 
constitute a "constraint on the exercise of the power" given by 
reg 106(1)(e) which "defines the ambit of the power granted" (see 
Brennan CJ, Project Blue Sky, par 34).  I think that this is a case where, 
as Brennan CJ said (par 34): 

"A purported exercise of a power in breach of the provision 
which governs the manner of its exercise is invalid since there is 
no power to support it." 

72  I consider that, in respect of reg 32 and reg 106, there was no power 
in the Minister or the Department on his behalf to receive and file the 
documents, namely, the Form 5 reports, which must provide the 
information which is to be recorded pursuant to reg 106(1)(e).  There was 
no power vested in the Minister or in any officer of the Department to 
receive and to record in the register information which was received other 
than in compliance with reg 32. I am of the opinion that an “essential 
preliminary” (see Project Blue Sky, para 91) to the exercise of each of the 
statutory powers of filing the form5’s and of recording relevant particulars 
of the filing and of the claimed expenditure, is that the Form 5’s have 
been lodged within the prescribed period. I consider that the provisions of 
reg 32(1) should be seen as a constraint upon the exercise of the power 
created by reg 106(1)(e) because that is consistent with and promotes a 
number of important objects of the legislation.  It creates more certainty in 
the public record of the performance of the tenement holder in terms of 
the tenement holder's compliance with the prescribed covenants and 
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conditions, in particular those connected with the expenditure 
requirements and the reporting of expenditure. It therefore encourages and 
leads to there being public confidence in the consistency and orderliness 
and reliability of the public record maintained by the State.  It tends to 
encourage public confidence in the integrity of the register and in the 
general administration of the Act in accordance with the legislation.  As I 
have mentioned previously, the register and its contents are an important 
source of information to those members of the public who are interested 
in ascertaining whether or not ground is available for the granting of a 
mining tenement or whether or not there is the potential for it to become 
available as a consequence of ground presently the subject of tenements 
being forfeited due to noncompliance with covenants and conditions.  It 
is, in my opinion without doubt, in the public interest that officers of the 
Department in the administration of the Mining Act and regulations adhere 
strictly to the legislative requirements and are seen by members of the 
public to do so.  

73  At par 70 the majority in Project Blue Sky (supra) said: 

"… Reconciling conflicting provisions will often require the 
Court 'to determine which is the leading provision and which the 
subordinate provision, and which must give way to the other.  
Only by determining the hierarchy of the provisions will it be 
possible in many cases to give each provision the meaning which 
best gives effect to its purpose and language while maintaining 
the unity of the statutory scheme." 

74  In my opinion, insofar as it may be said that there is any conflict 
between the provisions of reg 32(1) and reg 106 (and I do not believe that 
there is), it seems to me that reg 32 must be described as the "leading 
provision" and that reg 106 must give way to it in order that the "unity of 
the statutory scheme" is maintained. 

 

Public Inconvenience 

75  Mr Aristei raised the question of a public inconvenience which 
would follow if it is the law that the acts of the officers of the Department, 
firstly, in allowing the out-of-time filing of the Form 5s and, secondly, in 
recalling details therefrom in the register, were invalid.  He referred to 
par 97 of the majority judgment in Project Blue Sky.  I have previously 
set out that paragraph in full in these reasons.  In my opinion, if the 
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actions of the officers are declared invalid and a consequence of that is 
that the register must be amended by deleting the particulars which were 
recorded as a consequence of the acceptance for filing of the Form 5 
reports, then the public inconvenience which would flow is likely to be 
minimal, if anything and to be far outweighed in any event by other 
matters of significance, including, in particular, the integrity and the 
reliability of the public record and the general public interest that the Act 
and regulations be administered according to law. I do not accept 
Mr Aristei's submission that there would be "a manifest public 
inconvenience if late Form 5 reports were simply deemed to be invalid 
notwithstanding the information contained in those reports, nor their 
benefit to the mining register, and to persons inspecting that register".  
There is no question of the Form 5 reports themselves or their contents 
being invalid or deemed to be invalid.  The only invalidity which is being 
considered is the invalidity of the act of permitting late filing and the act 
by departmental officers of recording in the register details concerning the 
Form 5s.  The invalidity of such acts cannot, of itself, "invalidate" either 
the Form 5 reports themselves or their contents or any other documents or 
evidence in any other form which the tenement holders may wish to use in 
order to demonstrate that, despite the noncompliance with reg 32, there 
has, nevertheless, been compliance with the expenditure conditions either 
fully or to such an extent as would justify either the Warden declining to 
recommend forfeiture or the Minister declining to forfeit the tenements. 
The matter of compliance by the tenement holder with the expenditure 
conditions is a matter entirely different to that of whether or not the 
actions of the officers were valid and, if they were not, the consequences 
of the invalidity. In the Project Blue Sky case the majority (par 98) 
referred to a number of very significant consequences which would flow 
were it to be the proper interpretation of the statutory provisions there 
under consideration that actions which constituted a noncompliance with 
the statutory requirements in question were invalid.  I do not consider that 
it can be said that the invalidity of the relevant acts in the present case and 
any consequential amendments to the register will have any consequences 
of such a nature as would compel a conclusion that they should not be 
held to be invalid. In the case of s 82(1) and regs 27, 32 and 106, they are 
all expressed in simple terms, they form part of a transparent monitoring 
and recording system. It cannot be said that, because of the extent and 
complexity of the duties created by them the and difficulty of compliance 
by the Department or the Minister with them, the likelihood of them being 
not complied with is “far from fanciful”(Project Blue Sky, para 97) 
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76  For all of the above reasons it is my view that I am empowered to 
make the declarations and consequential orders sought by the plaintiff and 
that it is appropriate that I do so.  Accordingly, but subject to any 
variation which I might consider appropriate if the parties address me in 
respect thereof, I would declare that each of the Form 5 reports for the 
expenditure year ending 18 September 2001 for mining leases 70/433, 718 
and 719 respectively and lodged with the Department on 7 December 
2001 was lodged and was filed contrary to law and the recording by the 
Department in the registers for the respective tenements of the particulars 
of the lodgement and filing of the Form 5 reports and of the expenditure 
claimed therein was contrary to law.  I would order that the register for 
each of the tenements be amended by deleting from the register the 
particulars of the lodgment and filing of the Form 5 reports and by 
specifying in the register that the expenditure claimed for the expenditure 
year ending 18 September 2001 is "nil". 

Costs 

77  The Plaintiff in his plaint has sought an order for costs. I have heard 
no submissions as to costs and will make no order until all parties have 
had an opportunity to make submissions.  
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