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APPLICATION FOR COSTS - DECISION AND REASONS 

THE APPLICATION 

1  On 8 February 2002, after hearing submissions from both parties I 
struck out plaints for forfeiture KU1 to 9/990 whereby the plaintiff Andela 
had sought the forfeiture of exploration licences E80/2054, 2084 and 2085 
and mining leases 80/108 to 113.  At the same time I had refused the 
plaintiff's application to amend those plaints.  (See Andela v Normandy 
Bow River Diamond Mine Ltd [2002] WAMW6.)  I struck out all of the 
plaints upon the basis that, the Minister having granted a certificate of 
exemption in respect of all of the subject tenements concerning the 
tenement years in respect of which the plaints had been issued, the 
plaintiff's cause of action or "nature of claim" was without foundation.  I 
noted in my reasons that at the time when the plaints were lodged, 
however, there was a proper basis or foundation for the plaints (par 71). 

2  At the time when the plaints were lodged, namely, 18 September 
1999, the applications for certificates of exemption in respect of all of the 
subject tenements had already been lodged (16 August 1999) but not 
granted.  The exemption applications and objections thereto were heard by 
me in October and November 2000 and February 2001.  I had acceded to 
a request made by both parties to those proceedings that I should hear 
evidence and submissions for the purpose of determination of the 
exemption applications and the objections thereto and that the plaints for 
forfeiture should not be determined until the exemption applications had 
finally been disposed of.  I subsequently recommended that the 
certificates of exemption should be granted and the Minister granted the 
certificates of exemption in the amount sought in respect of each of the 
subject tenements. 

3  Normandy then made application to the Warden for an order striking 
out all of the plaints on the basis that they disclosed no cause of action.  
The plaintiff subsequently lodged a motion to amend three of the plaints 
for forfeiture.  I refused the amendments. 

4  The defendant's application for costs in respect of the plaints for 
forfeiture is made upon the basis of the provisions of s 98(8) of the 
Mining Act 1978 (WA) ("the Act"). 
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SECTION 98(8) OF THE ACT 

5  Section 98(1) of the Act says: 

"Where the requirements of this Act are not being complied with 
in respect of the expenditure conditions applicable to an 
exploration licence …, any person may apply to the warden for 
the forfeiture of such licence or lease as provided in this section." 

6  Section 98(8) says: 

"If the applicant fails to proceed with his forfeiture application, 
the warden may award the holder … such sum for costs and 
expenses as he thinks fit." 

SUBMISSIONS 

On Behalf of the Defendant 

7  In written and oral submissions, Mr Jones, on behalf of the 
defendant, submitted that the phrase "fails to proceed" in s 98(8), in the 
context of the legislation, encompasses the notion of continuation of a 
process from beginning to end.  He said that it encompasses the entire 
process from the making of the application through to the determination 
of the application, on its merits, at a hearing before the Warden.  He 
submitted that "fails" in the subsection denoted mere non-fulfilment and 
should not be construed as referring to a failure only in particular 
circumstances or only for some particular cause.  He said, in effect, that it 
merely negatives the word "proceed" and that it does not introduce any 
other element, which need be taken into account.  It was submitted that an 
application only "proceeds", in the context of s 98, if it progresses from 
the issue of the application through to a determination by the Warden on 
its merits at a hearing, and that it "fails to proceed" if it does not progress 
from beginning to end in that sense. Counsel made reference to the 
decision of Warden Heath SM in Seabrooke v Topjest Holdings Pty Ltd 
(1994) 13 AMPLA 14 where his Worship said: 

"Although no submission to this effect was made to me it would 
appear that this is a case where the specific provision relating to 
applications which do not proceed applies.  The provisions of the 
section are in terms of an application which does not proceed 
and is not limited to an application which is withdrawn.  In this 
case the plaintiff offered no evidence and allowed the plaints to 
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be dismissed.  It would seem inappropriate that the section 
should in some way be limited to applications that are withdrawn 
such that an applicant who did not withdraw but who called no 
evidence or otherwise took no part in the proceedings would 
escape the provisions of the section.  In my view this was an 
application which did not proceed and accordingly I may award 
the whole of such sum for costs and expenses as I think fit." 

8  He also made reference to a decision of Warden Reynolds SM in 
Roberts v Richmond (Perth Warden's Court, 26 May 1997) where the 
Warden said: 

"I do not think that the opinion that section 134(2) provides the 
Warden with a discretion to award costs on hearing and 
determining a plaint for forfeiture of a prospecting licence is in 
any way inconsistent with the provisions of subsection (5) in 
section 96 of the Act.  Section 96(5) only applies if an 
applicant/plaintiff fails to proceed.  Such failure may arise from 
a lack of action or by a withdrawal as mentioned in 
regulation 122(2).  Section 96(5) has no application in the case 
of the Warden hearing and determining a plaint for forfeiture of 
a prospecting licence on its merits.  Viewed in this way, each of 
section 96(5) and section 134(2) actually supplement the other.  
The position is the same for plaints for forfeiture of an 
exploration licence or a mining lease (section 98(8))." 

9  Mr Jones also argued that the purpose of s 98(8) is to discourage 
parties from commencing or maintaining a plaint that is without 
foundation or has no prospect of success.  He submitted that in this case it 
had been clear from the outset that if the exemption applications were 
granted, the plaints could not succeed given the manner in which the 
plaints had been drafted.  He argued that it makes no difference whether 
the plaintiff withdraws the plaint or whether the plaints are struck out 
because they cannot succeed.  In either case, he submitted, there is a 
failure to proceed. 

On Behalf of the Plaintiff 

10  Mr Workman, in written and oral submissions, drew my attention to 
the decision of the Full Court in Re Calder SM; Ex parte Gardner (1999) 
20 WAR 525.  He noted that the Court had concluded that the provisions 
of s 134(2) of the Act could have no application to plaints for forfeiture.  
As Mr Workman also noted, the defendant had conceded that point.  
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Mr Workman submitted that there must be a specific statutory power 
enabling the Warden to do so before a Warden can order costs arising out 
of matters heard in open Court or heard in chambers where the chambers 
hearing related to a matter in respect of which the Warden was required to 
sit in open Court.  He submitted that s 98(8) only empowered a Warden 
sitting in open Court to order costs and that, in any event, such power was 
discretionary. 

11  Mr Workman submitted that, as s 98(8) referred to the "applicant" 
failing to proceed, as distinct from the failure of the application, it was 
necessary to ascertain and evaluate the actions or conduct of the applicant 
and was not proper to look at the outcome or result of the application.  He 
said that s 98(8) applied to cases where the "failure" was constituted by 
lack of positive action on the part of the applicant.  In that regard he relied 
upon the comments of Warden Heath SM in Seabrooke (supra) and those 
of Warden Reynolds SM in Roberts (supra) which were referred to by 
Mr Jones.  He disputed the submission of Mr Jones to the effect that 
s 98(8) was intended to discourage the lodgment of plaints which were 
without foundation or had no prospect of success because, he submitted, 
that interpretation focused incorrectly upon the outcome of the application 
rather than the failure of the applicant to proceed. 

12  Mr Workman said that in this case both the plaintiff and the tenement 
holder had agreed that the applications for exemption should be heard and 
determined first and that therefore no steps had been taken by either party 
to advance the hearing and determination of the forfeiture plaints.  He 
noted that the defendant had not filed any defences to the plaints.  He  
submitted that after the defendant had commenced its strike-out 
application, the plaintiff then took positive steps to proceed with the 
forfeiture plaints, namely, by way of application to amend three of them.  
He said that the consequence of my decision in respect of the strike-out 
application, wherein I refused to amend as sought and, further, struck out 
all of the plaints, had the effect that the plaintiff was thereby denied any 
opportunity to proceed any further with the plaints.  That, he submitted, 
was different from any situation where it could be said that, in the context 
of s 98(8), that the plaintiff had "failed to proceed". 

13  Counsel also made submissions to the effect that the successful 
strike-out application was a chambers or interlocutory application heard in 
chambers and was not heard at any substantive hearing of the forfeiture 
plaints before the Warden in open Court.  He also made submissions 
concerning the manner in which the discretion given to a Warden by 
s 98(8) should be exercised. 
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CONCLUSIONS 

14  In my opinion, the provisions of s 98(8) of the Act cannot have 
application in the circumstances and the application for costs should 
therefore be dismissed.  My reasons for so concluding are as follows.  I 
consider that the meaning of the word "proceed", in the context in which it 
is used in s 98 and in the context of the whole of the Act and regulations 
and the general policy of the Act, including, in particular, the notion of the 
industry being "self-policing", means to take whatever steps are required 
to advance the application to its next appropriate stage with a view to 
achieving the outcome originally applied for or the outcome sought by 
any amendment subsequently allowed.  By "its next appropriate stage" I 
do not mean that, in assessing whether or not costs should be awarded, it 
would necessary for the Warden to decide what the applicant should have 
done next and, if the applicant did not do what the Warden considered 
should have been done next, then it would be a case where the Warden 
was then required to consider the exercise of the discretion to award costs.  
What I consider is required is that the Warden should objectively review 
what, if anything, the applicant had done and, having decided as a matter 
of fact what was done by the applicant, the Warden should then inquire 
whether or not in the context of, for example, the nature of the 
proceedings, the conduct of the parties, any previous decisions or findings 
of the Warden or any other Warden or any Court which do or may impact 
directly or indirectly upon the outcome of the application then before the 
Warden and any relevant acts of the Minister or of departmental officers 
on behalf of the Minister,  the conduct of the applicant was reasonable in 
the circumstances and whether or not it could, in the light of such matters, 
be said that the applicant had failed to proceed.  I am of the view that it is 
not intended that in every case where the application does not proceed to a 
final conclusion being expressed by the Warden or, perhaps, by the 
Minister, and regardless of the reasons for such an occurrence or of the 
reasonableness of the decision of the applicant to not proceed further, the 
provisions of s 98(8) are to attract an award of costs to the holder or lessee 
of the subject tenement.  I consider that the word "may" in s 98(8) gives to 
the Warden a discretion as to whether or not costs should be awarded and 
that the Warden has an obligation to objectively assess whether or not it is 
fair and reasonable and appropriate, in the context of the particular 
proceedings and in the context of the whole legislative scheme, that there 
be an award of costs and expenses.  I do not consider that the Warden's 
discretion is limited only to the amount of costs and expenses. 

15  I find some difficulty in accepting, without qualification, the 
submission of the defendant which was to the effect that s 98(8) has as a 
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legislative objective the discouragement of the commencement and 
maintenance of plaints which are without foundation or which have no 
chance of success and that, therefore, the provisions of s 98(8) should 
have application to the present case as it was the finding of the Warden in 
the application that the plaints be struck out as they had no chance of 
success.  In the present case, until the Minister finally granted the 
certificates of exemption and I subsequently refused the plaintiff's 
applications to amend the plaints, that it could be said that the plaints were 
without foundation and had no chance of success.  In my opinion, this was 
not a case where it was plain from the outset that the plaints would not 
succeed, although it was always a potential outcome. 

16  I agree with the submission made by Mr Workman to the effect that 
the "failure" at which s 98(8) is directed is a failure on the part of the 
applicant to proceed rather than a failure on the part of the applicant (or of 
the application) to succeed.  In the present case the plaintiff failed to 
succeed because of the rulings, which I made in respect of the strike-out 
application and the applications to amend.  The applicant, in my opinion, 
did not fail to proceed.  The applicant could not have proceeded any 
further. In that sense, he was unable to proceed but did not "fail to 
proceed".  The proceeding constituted by the plaints had come to an end.  
There was then no application or plaint or other matter in respect of which 
the plaintiff could have proceeded any further. 

17  For all of the above reasons I consider that I have no power to award 
costs in this matter and, accordingly, the application for costs is 
dismissed. 
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