
[2002] WAMW 23 
WILSON SM 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : CARNARVON 

 
CITATION : HODGKINSON -v- TIERIVER PTY LTD 

 
CORAM : WILSON SM 

 
HEARD : 14 JUNE 2002 

 
DELIVERED : 14 JUNE 2002 
 
FILE NO/S : PLAINT CA 9/012 

 
TENEMENT NO/S : E 08/1155 

 
BETWEEN : CRAIG HODGKINSON 

(Plaintiff) 
 
AND 
 
TIERIVER PTY LTD 
(Defendant) 
 

 
 

 

Catchwords: 

  Plaint/Forfeiture/Expenditure Conditions 
  Application/Expenditure Conditions/Plaint 
  Forfeiture/Plaint/Plaint 

Legislation: 

  Nil 

2002 [2002]WAMW23.doc    Page 1 



[2002] WAMW 23 
WILSON SM 

Result:  

 Plaint Upheld 
 Recommend EL be forfeited   
 
Representation: 

Counsel: 
Plaintiff : Mr M P Workman 
Defendant : No appearance 

Solicitors: 
Plaintiff : Michael Workman 
Defendant : No appearance 
 
 

Case(s) referred to in judgment(s): 
Commercial Properties Pty Ltd v Italo Nominees Pty Ltd (Full Court of 
Supreme Court of WA delivered 16th December 1988) 

 
 
Case(s) also cited: 
 
 NIL  
 
 
1  I have before me Plaint 9/012, which affects Exploration 

Licence 08/01155 (“the PL”).  The Plaint alleges that the holder of the EL, 
Tieriver Pty Ltd (“Tieriver”), has failed to comply with the expenditure 
requirements in relation to the EL for the year ending 30 July 2001.  
Further, the Plaint alleges that no work has been done on the EL during 
that year and no report, as required by the provisions of the Mining Act, 
has been obtained, nor has an exemption been obtained in relation to this 
matter. 

2  The Plaintiff in this matter, Mr Hodgkinson, seeks a recommendation 
that the EL be forfeited and that he be granted right in priority to mark out 
the ground subject to the EL.  Tieriver has been served by way of notice 
that the Plaint was listed for hearing on 14 June 2002 at 2.15 pm, and I am 
satisfied that appropriate notice has been given to Tieriver.  There has 
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been no appearance by Tieriver or its representative. Accordingly, I am 
satisfied that his matter should proceed today in their absence. 

3  Mr Workman appears on behalf of the plaintiff, Mr Hodgkinson, and 
produces into evidence, marked as exhibit 1, a certified copy of the 
Register for Exploration Licence 08/1155.  The EL was granted to 
Tieriver on 31 July 2000, and the expenditure year expires on 30 July 
each year.  The minimum expenditure is $36,000 per annum.  That is 
$900 per block, the EL being comprised of 40 particular blocks.  The 
Form 5 for the expenditure year ending 30 July 2001 must be lodged 
within 60 days of the expiry of the expenditure year, which has not 
occurred. 

4  The Plaint which brings this action to Court today was filed within 
time, and supported by way of it having been served in January of this 
year.  As I have indicated, there has been suitable notification given to 
Tieriver and they have not attended, nor have they lodged any defence to 
this matter. 

5  The authority of cases in relation to dealing with matters of breach of 
expenditure conditions, in relation to tenements, is a case of Commercial 
Properties Pty Ltd v Italo Nominees Pty Ltd  (Full Court of the Supreme 
Court of WA delivered 16 December 1988) in which the Full Court said 
that a plaintiff establishes a prima facie case for forfeiture of a mining 
tenement where it can produce a certified copy of the register, and that 
indicates that there has been non-compliance with the expenditure 
conditions. 

6  In the absence of the defendant producing evidence to the contrary, 
the only inference that can then be drawn is that there has been non-
compliance with the expenditure conditions.  Further, the Full Court 
indicated the evidentiary burden rests upon the defendant to show that the 
failure to comply with the expenditure condition is not of sufficient 
gravity to warrant forfeiture, or a recommendation for forfeiture.  The 
statute itself contemplates that failure to comply with expenditure 
conditions is of itself sufficient ground and to be of sufficient gravity to 
justify the forfeiture of the tenement. 

7  As I have indicated, there has been no appearance by Tieriver, and I 
am satisfied that it has been served.  The Register is clear that there has 
been no expenditure made, there has been no Form 5 lodged with the 
Department of Minerals and Petroleum Resources, and, as such, the 
Plaintiff has established that there has been failure to comply with the 
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expenditure conditions and, in my opinion, sufficiently so to justify 
forfeiture.  

8   I have the option to impose a financial penalty in lieu of forfeiture.  
However, in the absence of Tieriver to show that the failure to comply 
with the expenditure conditions is not of sufficient gravity, in my opinion 
the default is, particularly when it is in its first year, of sufficient gravity 
to justify the forfeiture of the tenement. 

9  For those reasons, I am satisfied that there has been breach of the 
expenditure conditions by Tieriver, pursuant to the provisions of the 
Mining Act and Regulations, and that such failure to comply with 
expenditure conditions is of sufficient gravity to justify forfeiture.  In my 
opinion, the imposition of a financial penalty would be inappropriate.   

10  Accordingly, I upheld Plaint 09/012 and recommend to the 
Honourable Minister that Exploration Licence 08/1155 be forfeited. 
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