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1  At 4.15 pm on 12 February 2002, Jackson Gold Mining Ltd ("the 
Applicant") lodged with the Mining Registrar at Meekatharra, application 
for Exploration Licence 51/1007 ("the Application"). 

2  The Application was signed by the Applicant's agent on 12 February 
2002. 

3  On 15 February 2002, copies of the Application were posted to the 
pastoralists affected by the Application. 

4  On 20 February 2002, copies of the Application were advertised in 
"The Western Australian" newspaper. 

5  A security document (Form 32) for $5000 was lodged with the 
Mining Registrar at Meekatharra on 27 February 2002 by the Applicant. 

6  The security document was not under seal of the Applicant, rather 
was signed by the director/secretary and director pursuant to s. 271 of the 
Corporations Act 2001 (Cth).  On 12 February 2002, a letter outlining 
the technical expertise, proposed work programme and an undated letter 
from an accountant, Mr Kent Hunter ("Mr Hunter"), attesting to the 
financial capacity of the Applicant to explore tenements was forwarded to 
the Meekatharra Mining Registrar with the application. 

7  A cheque for the payment of the fees for the Applicant was drawn by 
Hamill Resources Ltd and paid on behalf of the Applicant.  The date of 
that cheque is unknown, but the covering letter to the Meekatharra Mining 
Registrar is dated 11 February 2002.  I will make further comment 
regarding the undated letter of Mr Hunter later. 

8  On 1 March 2002, Murchison Exploration Pty Ltd ("the Objector") 
lodged with the Mining Registrar at Meekatharra Objection 37/012 ("the 
Objection"). 

9  The Objector objects to the grant of the Application and seeks that I 
"withhold my recommendation, and upon the hearing of the objection, 
recommend the refusal of the aforesaid application for E51/1007". 

10  The grounds of the Objection by the Objector are as follows: 

"The land applied for is also the subject of exploration licence 
applications 51/1008 and 51/1009 by Murchison Exploration Pty 
Ltd. 
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The applicant for exploration licence application 51/1007 has not 
complied in all respects with the provisions of the Mining Act 
1978 as amended. 

The objector believes the grant of exploration licence 
application 51/1007 would be contrary to sections 57 and 105A 
of the Mining Act 1978. 

The applicant was not authorised under the Mining Act to make 
the application for exploration licence 51/1007. 

Pursuant to section 105A Murchison Exploration Pty Ltd should 
be given priority of grant for E51/1008 and 1009 over the 
particular area covered by E51/1007 and lodged by Jackson Gold 
Ltd." 

11  At the hearing of the Objection, counsel for the Objector produced 
into evidence a "Certificate of the Registration of a Company" issued 
pursuant to para 1274(2)(b) of the Corporations Act 2001 (Cth) for the 
Applicant. 

12  The certificate states that the Applicant was registered on 
13 February 2002, that being the day after the Applicant lodged with the 
Mining Registrar at Meekatharra the Application. 

13  The Objector states that, pursuant to s 119 of the Corporations Act 
2001 (Cth), the company comes into existence as a body corporate at the 
beginning of the day on which it is registered.  Therefore, it is argued by 
the Objector, the Applicant did not exist at the date the Application was 
made.  Accordingly, the Objector says that the Application made by the 
Applicant is invalid. 

14  Counsel for the Applicant submitted that a similar conclusion must 
be reached if a person who does not exist at the time an application is 
made makes an application for a mining tenement.  Further, it was argued 
that Parliament did not intend that non-existent persons could apply for a 
mining tenement. 

15  The Applicant's counsel called Mr Andrew John Viner ("Mr Viner"), 
the managing director of the Applicant, to give evidence concerning the 
matters raised by the Objector. 

16  Mr Viner said that he and a number of other parties had decided to 
formulate a company with a view to raising money through a public 

Document Name:  [2002] WAMW 27 Page 4 



[2002] WAMW 27 
WILSON SM 

offering.  A preferred mining project was decided upon with the help of 
knowledge held by Mr Viner.  A decision was made to make the 
Application. 

17  Mr Viner said that at the time the Application was made it was his 
understanding that the Applicant WOULD BE (my emphasis) registered.  
According to Mr Viner, the Application was made in good faith upon that 
understanding. 

18  Mr Viner further said that on 12 February 2002 he was of the view 
that a name for the Applicant had been settled and WA Mining Titles 
were, upon that basis, instructed on the same day to lodge the Application. 

19  In cross-examination, Mr Viner confirmed that he understood that 
the Applicant had been registered at the time the Application was lodged 
with the Mining Registrar. 

20  Counsel for the Applicant submitted that there was nothing in the 
Mining Act 1978 (WA) that specifically requires the legal existence of an 
Applicant or that the Applicant's identity be other than identifiable. 

21  Counsel for the Applicant referred me to s 57(1) of the Mining Act 
1978 (WA) which says, "Subject to the Act, the Minister may on the 
application of any person …". 

22  "Person" is not defined by the Mining Act 1978 (WA) or its 
regulations.  However, "person" is defined in s 5 of the Interpretation 
Act 1984 (WA) and says: 

"A person or any word or expression descriptive of a person 
includes a public body, company or association or body of 
persons corporate or incorporate." 

23  It is further submitted by the Applicant that, as the Applicant is now 
registered, all that I am to consider is whether the Applicant has complied 
with the initial requirements of the Mining Act 1978 (WA). 

24  The initial requirements are said by the Applicant to be the lodging 
of the Application at the office of the Mining Registrar (see s 105A(4)(a) 
Mining Act 1978 (WA)). 

25  In respect to applications for exploration licences, as is the case 
before me, it extends, in my opinion, to include not only the lodging of the 
Form 21 as required by s 51(1)(a) and reg 17 of the Mining Act 1978 
(WA) and Regulations, but to all those requirements of s 58(1)(b)(i), 
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s 58(1)(b)(ii), s 58(1)(b)(iii) and s 58(1)(b)(iv) of the Mining Act 1978 
(WA) inclusive. 

26  In this case, in my opinion, the Applicant has failed to provide a 
statement of financial resources available to it. 

27  The undated letter of Mr Hunter purporting to outline the financial 
resources of the Applicant states: 

"I act as accountant to Jackson Gold Ltd.  This is to certify that 
Jackson Gold Ltd has financial capacity to explore tenements." 

28  With respect, the requirements of s 58(1)(b)(iv) of the Mining Act 
1978 (WA) is to provide a statement specifying "the … financial 
resources available to the applicant", not a mere statement that in the view 
of an accountant the Applicant has the financial capacity. 

29  There are good reasons why financial statements provided for by 
s 58(1)(b)(iv) of the Mining Act 1978 (WA) is required. 

30  The Mining Act places an obligation upon the holder of the mining 
tenement to cause to be expended upon a mining tenement a certain value 
of money each year.  The financial resources of an applicant for an 
exploration licence to meet those expenditure requirements is a matter 
which may raise the attention of the Honourable Minister pursuant to 
s 111A of the Mining Act 1978 (WA). 

31  The financial resources available to an applicant for a mining 
tenement may be demonstrated by details of, inter alia, cash reserves, 
capital raisings or loans, which in this case may be of the type referred to 
in s 131 of the Corporations Act 2001 (Cth). 

32  I do not accept that the Applicant can now remedy the fact that at the 
time it applied for the EL it was not registered and therefore had no legal 
capacity to make the Application.  Counsel has referred me for both the 
Applicant and the Objector to a number of decisions, none of which have 
been on point with this matter. 

33  In particular, I have been referred by counsel for the applicant to 
TVW Enterprises Ltd v Australian Broadcasting Tribunal & Perth 
Television Ltd (Fed Court of Australia); WAG 12 of 1985; 8 February 
1986 ("the TV case"). 

34  In my opinion, despite there being a similar set of facts to those 
before me now, there is a fundamental distinction to be drawn, that is, the 
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Broadcasting and Television Act 1942 ("the BT Act") at s 2 appears to 
contemplate and authorises the making of an application under the BT Act 
by a company or an applicant on behalf of a company to be formed. 

35  The application filed with the Australian Broadcasting Tribunal 
relevant to the TV case clearly identified that Perth Television Ltd was a 
company to be formed. 

36  In the above case reference was also made by counsel to the cases of 
Kilner v Baxter (1866) LR 2 CP 174, Summer Greene v Parker (1950) 
80 CLR 304 and Black v Smallwood (1966) 117 CLR 52, all of which 
refer to pre-incorporation contracts. 

37  His Honour Mr Justice Toohey, referring to the cases cited above in 
the TV case, said: 

"With the greatest of respect to counsel, I have not found these 
authorities of assistance.  They are in the main concerned with 
contracts made by promoters of companies to be formed and with 
rights and obligations under pre-incorporation contracts.  This is 
a very specialised area of law and I see no justification for 
importing the principles to be derived from those case into what I 
regard as a quite different area of the law." 

38  I would echo the same words by His Honour Justice Toohey  in the 
TV case in respect to the matter before me. 

39  In my opinion, the words "on the application of any person …", as 
contained in s 57(1) of the Mining Act 1978 (WA), implies that "the 
person" is a person defined by s 5 of the Interpretation Act 1984 (WA) 
and is a person who has the legal capacity to enter into or carry out the 
acts it contemplates. 

40  It does not imply, in my opinion, in this case that an application for a 
mining tenement can be made by an unregistered company and ratified 
after it is registered.  The Mining Act contemplates that a person has 
capacity at the time of applying for the exploration licence, in this case.  
An application made otherwise is done so without the legal capacity of the 
Applicant and is void ab initio. 

41  It has been suggested by counsel for the Applicant that the 
Application has in fact been made by its agent, Mr Alwyn Bondini 
("Mr Bondini"), who signed and apparently lodged the Application with 
the Meekatharra Mining Registrar on 12 February 2002. 
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42  With respect to counsel, I do not accept that is the case.  The 
Application, Form 21, lodged with the Mining Registrar at Meekatharra 
clearly states the Applicant is Jackson Gold Ltd.  A pre-incorporation 
contract may exist between the promoters of the Applicant and 
Mr Bondini to lodge the Application with the Mining Registrar at 
Meekatharra, as he did.  The Applicant can later ratify this contract.  
However, it is very clear from the Form 21 that Mr Bondini was an agent, 
not an applicant for the Exploration Licence. 

43  The fact that the Applicant had not been registered on the date the 
Application was lodged, in my opinion, cannot be corrected. 

44  For similar reasons I do not accept that Mr Bondini acted as agent on 
behalf of the promoters of the Applicant, Mr Viner and Mr Gwyn. 

45  Accordingly, for those reasons I would uphold Objection 37/012 by 
the Objector against the Application by the Applicant. 

46  I would recommend to the Honourable Minister that application for 
Exploration Licence 51/1007 be refused. 
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