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THE APPLICATION 

1  Resolute Ltd ("Resolute") has made an application for the grant of a 
certificate of exemption in respect of mining lease 15/529 for the 
expenditure year ended 2 August 2001.  The amount in respect of which 
exemption is sought is $17,290.  The expenditure year in question is that 
ending on 2 August 2001.  The reason for which the exemption is sought 
is stated in the application to be, "That the Bullabulling Project has been 
on care and maintenance since 1998, and is currently undergoing 
decommissioning and closure."  The application was lodged on 
27 September 2001.  An objection was filed by Graham Alfred Hawks 
("Hawks").  The stated reason for the objection was: 

"The exemption application for the amount of $17,390 [sic] 
follows previous exemption in 2000.  The holder has expended 
only $11,541 in the last 2 years.  The expenditure so far and the 
conduct of the holder is completely against the gist of the Mining 
Act and the Regulations. 

In all of the circumstances the granting of this exemption would 
be unreasonable." 

2  Mr Hawks also lodged plaint 20/012 on 29 November 2001.  In the 
plaint it is alleged that Resolute failed to comply with the expenditure 
condition in respect of M15/529 for the expenditure year ending 
2 November [sic] 2001.  It is not in dispute, and I find it to be the case that 
the end of each expenditure year for M15/529 is 2 August. 

THE EVIDENCE 

3  At the hearing of the exemption application before me on 17 October 
2002 three exhibits were tendered by consent.  Those exhibits were a 
certified copy of the register for M15/529, a copy of the Form 5 
operations report for M15/529 for the year 3 August 2000 to 2 August 
2001, a copy of the Form 5 operations report for M15/529 for the year 
3 August 1999 to 2 August 2000. 

4  The applicant called two witnesses, namely, Mark Turner, the 
general manager, operations, of Resolute and Tracey Simpson who was 
employed as Resolute's environmental coordinator.  I find that both 
witnesses are familiar with M15/529.  I accept the evidence of both of 
them in relation to expenditure said to have been incurred on or in respect 
of mining on M15/529 during the subject expenditure year by Resolute. 
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5  For a number of years Resolute had owned or operated around 
20 tenements in what it calls its Bullabulling Project.  Mining 
lease 15/529 is one of those tenements.  After acquiring 100 per cent of 
the tenement in January 1997 Resolute drilled out an old pit on the 
tenement, prepared a new pit design, built a haul road, developed a new 
pit and established a large waste dump.  It then mined the pit to a depth of 
70 to 100 metres below where the old pit bottom had finished.  Resolute 
has ascertained that there is still some mineralised ore at the bottom of the 
pit, but considers that it would be uneconomic to mine that ore. 

6  One of the reasons that it is considered uneconomic to do so is that, 
in order to increase the depth of the pit, very large volumes of waste 
would have to be removed from the site of the existing pit in order to 
ensure that a safe wall angle was maintained from the top to the new 
bottom of the pit.  That would require extraction of a very large amount of 
waste material for a distance of between 50 and 100 metres all around the 
edge of the existing pit.  A decision was made by the management of 
Resolute to close down the operation because of its lack of economic 
viability.  That decision was made in the latter half of 1999.  Since then 
Resolute has been involved in closing down operations.  That involves the 
decommissioning and making safe of the mine site.  For that purpose, a 
caretaker has been employed. 

7  Resolute is required to make the pit safe by, inter alia, building a 
two-metre high wall all around the perimeter of the pit.  That has been 
done.  The company has also removed many items associated with the 
previous mining on the tenement.  Rehabilitation work has been, and 
continues to be, undertaken.  That has been, and is being done, in 
conjunction with discussions with and inspections by employees of the 
Department of Mineral and Petroleum Resources ("DMPR").  In 
consultation with officers of DMPR, Resolute prepared and is 
implementing a rehabilitation management strategy and a mine site 
closure plan.  Mr Turner said that it was not possible to complete all of the 
rehabilitation obligations of Resolute at the one time.  He said that there 
was a requirement to carry out earthworks, followed by seeding, followed 
by monitoring of work done.  Seeding, for example, was something, 
which could only be done seasonally. 

8  Mr Turner gave evidence, which I accept, that a considerable amount 
of work had been done by a contractor who had been engaged to remove 
material from leach ponds and to undertake some rehabilitation in that 
location.  None of the expenditure incurred on the tenement by that 
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subcontractor had been included in any expenditure claimed in respect of 
M15/529 by Resolute. 

9  The witness Tracey Simpson said that in the latter half of 1999 she 
became involved at Bullabulling.  She was in Court when Mr Turner gave 
his evidence and she agreed with his description of what had been 
happening on M15/529.  She said that all rehabilitation work which had 
been carried out on the tenement from 1999 had been coordinated by 
herself and that she and Turner had been the people on the ground whose 
duty it was to ensure that the rehabilitation work was done to the standard 
required by Resolute.  She produced Resolute's annual environmental 
report in respect of activity on the Bullabulling tenements.  She was the 
author of that report.  It had been reviewed by other officers of Resolute 
before being submitted to DMPR.  The report and the one for the previous 
year were both tendered in evidence. 

10  Ms Simpson said that a few weeks prior to the hearing of this 
application she had been instructed by her employer to prepare for the 
hearing.  She said as a consequence of that instruction she undertook a 
review of expenditure.  Her evidence was that during that review she 
discovered that there had been other expenditure on the tenement which 
had not been previously included in the amounts which were stated as 
expenditure in the Form 5 report lodged for the subject year.  She said that 
the invoices were for rehabilitation or overheads connected with 
expenditure on or in connection with M15/529.  The invoices which she 
produced related to costs of dismantling an old mill on the tenement, 
environmental monitoring, installation of transects on the slopes of the 
waste dumps, earthworks and the like. 

11  Upon the basis of the evidence of the two witnesses called on behalf 
of Resolute, I am satisfied that expenditure totalling in excess of $25,600, 
but not including the value of any work done by the subcontractor, was 
expended on the tenement during the year in question.  The expenditure 
condition for M15/529 requires the holder to expend or cause to be 
expended not less than $25,100 per annum. 

CONCLUSIONS 

12  This is an unusual case in that in the course of a hearing of an 
application for the grant of a certificate of exemption the tenement holder 
has produced evidence, which satisfies me that the expenditure condition 
was fulfilled during the year the subject of the exemption application.  I 
consider, however, that, despite that, I have an obligation to make a report 
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and recommendation to the Minister pursuant to the provisions of s 102 of 
the Act.  As I read s 102(6), the Warden has no choice after the hearing of 
an application for the grant of a certificate of exemption.  The Warden is 
bound to comply with s 102(6) and transmit to the Minister for his 
consideration the evidence placed before the Warden, together with a 
report recommending grant or refusal of the application and setting out 
reasons for the recommendation.   

13  The Act does not appear to contemplate, by way of express 
alternative provision, the Warden taking any course other than to report to 
the Minister and to make a recommendation.  In the circumstances, I 
believe that the only recommendation I can make to the Minister is that he 
refuse to grant the certificate of exemption.  The Minister, of course, may 
not agree with my conclusion that Resolute expended in excess of the 
prescribed minimum expenditure amount on the tenement during the year 
in question.  If he does not come to the same conclusion, he must then 
give consideration to the question of how much was in fact expended and 
then whether or not an exemption certificate should be granted to 
Resolute.  Because I cannot know what view the Minister may take of the 
evidence and, therefore, I cannot know what, if any, amount of 
expenditure the Minister may believe was incurred on the tenement during 
the subject year, it is not possible for me to make a recommendation to the 
Minister other than one based upon a finding that the minimum 
expenditure requirement has been fulfilled. 

14   It may be that the Minister will take the same view that I have of the 
evidence which was placed before me and come to the same conclusion.  
If that were the outcome of the Minister's consideration of the exemption 
application, then it would seem that he would be unable to grant a 
certificate of exemption.  The outcome of that, however, may be that, 
unless it can be amended, the register will continue to show that total 
expenditure on the tenement for the year in question was, as is now shown 
($7810) and that an exemption application was lodged but was refused by 
the Minister.  That, however, is not a matter which need concern me. 
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