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THE APPLICATION 

1  The two applications now before me for determination are made by 
Minerals Evaluation Network Pty Ltd, Runyon Pty Ltd and Flint ("the 
Warden's Court plaintiffs"). There is an application to lift a stay of 
proceedings in Wardens’ Court plaint 43/990 which I previously ordered. 
There is also an application to list the plaint for hearing. Both applications 
are opposed. On 26 April 2001 the Warden's Court plaintiffs lodged a 
plaint naming Brosnan as defendant.  It is alleged by the plaintiffs in the 
plaint proceedings that Brosnan obtained and holds exploration 
licence 20/422 ("E20/422") as trustee on behalf of himself and the 
plaintiffs as beneficiaries pursuant to a deed of trust dated 12 March 1998.  
It is alleged that Brosnan has breached his duties and obligations as a 
trustee by failing to transfer to the plaintiffs as beneficiaries their 
respective share entitlements in E20/422.  It is further alleged that he has 
failed in his duties as a trustee by reason of the manner in which he has 
dealt with E20/422 in respect of his obligations under the Mining Act 
1978 (WA) ("the Act") and the Mining Regulations 1981 ("the 
regulations") and, in addition, by his conduct in connection with the 
hearing before the Warden of a plaint for forfeiture of E20/422.  The 
remedy sought by the Warden's Court plaintiffs consists of orders, which, 
in effect, would result in the transfer to them of their alleged beneficial 
interests in E20/422. 

2  Oxford Mining NL is not a party to the Warden's Court plaint.  In 
view of the legitimate interest which I accepted that Oxford Mining NL 
(“Oxford”) had in the outcome of those proceedings, I gave leave for 
Mr Ryder to appear on behalf of Oxford at the hearing on 1 June 2001 of 
applications made by Mr Rennie on behalf of Brosnan to vacate the 
hearing dates of 7 and 8 June 2001which had been set for the hearing of 
the plaint and for an order that the plaint in the Warden's Court be stayed 
pending the outcome of Supreme Court action CIV 2573 of 2000 which 
had been commenced by Oxford. In his affidavit in support of the stay 
application Mr Rennie had made reference to (and he had also annexed a 
copy of) the writ of summons issued by Oxford in Supreme Court action 
CIV 2573 of 2000 naming (inter alia) all three Warden's Court plaintiffs 
and Brosnan as defendants.  In essence, Oxford was claiming an interest 
in that part of E20/422, which had been granted over ground previously 
the subject of exploration licence 20/182 ("E20/182") which had been 
held by Oxford until it had been surrendered by Oxford shortly before the 
grant of E20/422 to Brosnan.  Oxford alleges in the Supreme Court 
proceedings that its interest arises as a consequence of improper conduct 
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on the part of the Warden's Court plaintiffs and Brosnan and the other 
defendants to the Supreme Court action whereby Oxford was induced to 
surrender E20/182 and whereby, in accordance with a scheme devised and 
executed by all of the defendants to that action, Brosnan, having lodged a 
plaint for forfeiture of E20/182 shortly before its surrender by Oxford and 
without the knowledge of Oxford, gained a right in priority, which he 
exercised, to apply for and have granted E20/422.  I have remained of the 
view that Oxford has a continuing legitimate interest in the outcome of the 
Warden's Court proceedings of such a nature as to justify it being heard in 
respect of the application that is now before me. 

3  After hearing submissions from counsel for the Warden's Court 
plaintiffs, counsel for Brosnan and counsel for Oxford I ordered, on 
1 June 2001, that the hearing of the Warden's Court plaint be stayed 
pending the outcome of Supreme Court action CIV 2573 of 2000.  
Mr Goldfinch, on behalf of the Warden's Court plaintiffs, now seeks 
orders that the stay, which I granted, be lifted and that the plaint be listed 
for hearing.  Both Brosnan and Oxford oppose those applications. 

THE ISSUES TO BE DETERMINED 

In the Supreme Court 

4  In their defences which have been lodged in the Supreme Court by 
the first defendants (Vigen Pty Ltd and Street) and the second defendants 
(Minerals Evaluation Network Pty Ltd, Runyon Pty Ltd, Allan Neville 
Brosnan, Warwick John Flint, John Mathias Clema and Leith Beal) a 
number of material facts have been admitted and several material facts 
have been expressly not denied.  Separate defences have been lodged by 
the first defendants, by the second defendants other than Brosnan and by 
Brosnan respectively.  While some material facts are admitted by all 
defendants, there are several material facts, which are admitted only by 
one or other of the defendants. 

5  I consider it is sufficient for me to identify, for purposes of the ruling 
that I am about to give, those factual and legal matters which appear to me 
to be in issue between the parties to the Supreme Court proceedings rather 
than to set out herein all of the relevant details of Oxford's statement of 
claim and of the defences thereto. 

6  The first defendants deny that they had an agreement with Oxford to 
provide advice or information as alleged and they set out circumstances 
which it is said preceded the agreement particularised by Oxford and 
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which are, in effect, inconsistent with the allegations made by Oxford and 
inconsistent with the factual basis said by Oxford to support the legal 
consequences alleged in the statement of claim.  The first defendants deny 
that there was any agreement between Vigen and Oxford with implied 
terms of confidentiality, non-disclosure, a duty on the part of Vigen not to 
act contrary to Oxford's interests, nor to make improper use of 
information acquired in the course of performance by Vigen of its contract 
with Oxford.  An obligation on the part of Oxford to pay Vigen for 
services rendered in the alleged circumstances is denied.  It is denied that, 
having acquired confidential information from Oxford concerning 
E20/182 in the course of and as a consequence of the said contractual 
agreement with Oxford, the information being that the tenement was 
owned by Oxford, that it was about to expire and that Oxford had not 
complied with the expenditure condition for the then current year of 
expenditure, there was improper disclosure thereof.  The first defendants 
deny that, pursuant to an agreement with Oxford, Vigen advised Oxford to 
surrender E20/182 before it expired and to arrange, prior to surrender, for 
another entity which did not have such a connection with Oxford as could 
enable to be described as a "person who had an interest in the exploration 
licence immediately prior to" surrender, to apply for another exploration 
licence over the same ground covered by E20/182. 

7  It is alleged in Oxford's statement of claim that, because of the 
conduct of all of the defendants, Oxford was denied the opportunity, prior 
to expiry or surrender of E20/182, to have exercised other options then 
open to it, namely, to have applied for the grant of a mining lease over the 
same ground, to have applied for extension of the term of the tenement 
and to have applied for the grant of a certificate of exemption from the 
expenditure condition for the year in question.  It is alleged that Oxford 
was advised by Vigen that the preferable option was that of surrender and 
application for a new tenement by another entity.  The first defendants 
deny the secrecy and confidentiality of information related to the status of 
the tenement at the material time.  None of those matters which I have just 
mentioned are admitted by any of the second defendants. 

8  All of the defendants to the Supreme Court action deny that there 
was a breach by Vigen of any of the terms of a contract between Vigen 
and Oxford.  It is denied that, pursuant to any scheme or plan or 
conspiracy entered into between all of the defendants, Brosnan filed a 
plaint for forfeiture of E20/182 prior to the lodgment of surrender of the 
tenement by Oxford and at a time when all of the defendants had been 
made aware of Oxford's intention to surrender.  In those circumstances, 
pursuant to s 100(1) of the Act the applicant for forfeiture, namely, 
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Brosnan, could expect to receive a right in priority to apply for a tenement 
over the surrendered area.  All of the defendants deny that Oxford was 
unaware at the time when it surrendered E20/182 that the plaint for 
forfeiture had been lodged by Brosnan. 

9  The first defendants deny and the second defendants do not admit 
that Vigen and Street (the first defendants) engaged in misleading and 
deceptive conduct in the course of trade with Oxford whereby Oxford 
suffered loss and damage.  All defendants deny that the second defendants 
were knowingly concerned in Vigen's alleged misleading and deceptive 
conduct.  The first defendants deny and the second defendants do not 
admit that by disclosure of information to the second defendants Vigen 
and Street breached an equitable obligation of confidence owed to Oxford 
thereby resulting in lost opportunity and damage to Oxford.  All of the 
defendants deny that the second defendants owed any equitable obligation 
to Oxford and deny that the second defendants breached any such 
equitable obligation. The first defendants deny and the second defendants 
do not admit that there is any breach of a fiduciary duty owed by Vigen 
and Street to Oxford.  All defendants deny that the second defendants 
knew that the disclosure to them of information by Vigen and Street was 
in breach of any such fiduciary duty. 

10  The first defendants deny that Brosnan, Flint, Runyon and Minerals 
Evaluation Network, by a deed of trust signed 12 March 1998, entered 
into an arrangement in terms of what is described as the "scheme" in 
Oxford's statement of claim (par 16) whereby, Street, on behalf of Vigen, 
having disclosed confidential information received from Oxford, they then 
commenced a course of conduct whereby Brosnan would plaint for 
forfeiture of E20/182 before surrender, obtain a priority right to apply for 
a tenement after surrender and would apply for and be granted a new 
tenement as trustee for himself, Flint, Runyon and Minerals Evaluation 
Network as beneficiaries. 

11  All of the defendants deny that the second defendants have received 
any interests which they may hold in E20/422 over ground previously 
covered by E20/182 by participating in the alleged scheme knowing that 
such participation and the gaining of any such interest in the ground arose 
from breaches of Vigen's fiduciary duty to Oxford.  All of the second 
defendants deny that they assisted Vigen and Street in the breaching of 
such fiduciary duty.  They all deny that as a consequence of the breach by 
Street of that alleged fiduciary duty the second defendants hold any 
interests in land formerly the subject of E20/182 on a constructive trust 
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for Oxford.  All defendants deny they are liable to account to Oxford for 
any profits. 

In the Warden's Court 

12  In his particulars and further particulars of defence Brosnan has 
joined several issues.  He denies that he entered into a deed of trust with 
the plaintiffs by signing the trust deed dated 12 March 1998.  He denies 
that he has any obligation to transfer any share in E20/422 to any of the 
plaintiffs and denies that he holds that tenement on trust for himself and 
the plaintiffs.  He denies that there has been any breach of any duty owed 
by him as trustee in respect of E20/422 arising from the manner in which 
he has dealt with that tenement.  Brosnan says that the plaintiffs are not 
entitled to any equitable relief because the application which he made for 
the grant of E20/422 was made in furtherance of an unlawful scheme 
whereby Clema, on behalf of Minerals Evaluation Network, and Street, on 
behalf of Runyon, and Flint all agreed to cause Brosnan to lodge a plaint 
for forfeiture of E20/182 before that tenement was surrendered by Oxford 
and to apply for a new tenement over the same ground on behalf of 
Brosnan and the other three. 

13  It is also said by Brosnan in his defence that any assertion by the 
Warden's Court plaintiffs of any rights, which they may claim in respect 
of E20/422, is rendered inequitable because of the circumstances in which 
any such rights arose.  It is said that those circumstances were that all 
three Warden's Court plaintiffs had been knowingly concerned with or 
had conspired in a plan to mislead and deceive Oxford as the previous 
holder of E20/182 in order to induce Oxford to surrender that tenement, 
thus enabling the Warden's Court plaintiffs to execute their plan for 
Brosnan, as trustee, to acquire E20/422 over the ground the subject of the 
surrendered E20/182. 

SUBMISSIONS 

On Behalf of the Warden's Court plaintiffs 

14  Mr Goldfinch draws my attention to the fact that the plaint in the 
Warden's Court was lodged on 20 April 2000, the hearing of the plaint 
was stayed by my order on 1 June 2001 and it is thus now two and a half 
years since the proceedings were commenced.  The Supreme Court action 
was commenced by writ of summons dated 17 November 2000.  It is 
submitted that a point in time has now been reached at which it can be 
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said that the Warden's Court plaintiffs' fundamental entitlement to have 
their action tried in the ordinary course and procedure of the business of 
the Warden's Court is being denied in circumstances where the 
interference to that right to be heard is unjustified and exposes the 
plaintiffs to the risk that the tenement in respect of which their claim is 
made may be forfeited as a consequence of the conduct of or the lack of 
action on the part of the registered holder Brosnan.  It is said that the 
defendant Brosnan has not shown that there are any grounds for a 
continuation of the stay.  It is said that Brosnan has not discharged his 
onus in that regard. 

15  Mr Goldfinch submits that the action in the Supreme Court is an 
entirely different action to that before the Warden's Court.  He argues that 
any chance of success by Oxford in its claim in the Supreme Court is 
dependent upon the Warden's Court plaintiffs succeeding in obtaining the 
orders sought before the Warden.  He argues, in effect, that it is only after 
it has been established that the Warden's Court plaintiffs are entitled to the 
relief which they have sought in the plaint that Oxford will be able to 
prove that the interests held by the Warden's Court plaintiffs in E20/422 
amount to a holding by them of an interest in land previously the subject 
of E20/182. 

16  In support of the fundamental principle that a plaintiff is entitled to 
have his action tried in a court as expeditiously as can reasonably be 
achieved, Mr Goldfinch has referred me to commentary by 
Sugerman ACJ in Rochford v John Fairfax & Sons Limited (1972) 
1 NSWLR 16 at 19B where his Honour said: 

"What I have referred to as a fundamental principle may be 
taken as expressed, in the context of the considerations summed 
up in the phrase lis alibi pendens by Scott LJ in St Pierre v 
South American Stores (Gath and Chaves) Ltd (1936) 1 KB 382 
at 398: 

'A mere balance of convenience is not sufficient ground for 
depriving a plaintiff of the advantages of prosecuting his 
action in an English Court if it is otherwise properly 
brought.  The right of access to the King's Court must not be 
lightly refused.' 

So by Dixon J, as he then was, in the context of vexatious 
litigation, in Cox v Journeaux (No 2) (1935) 52 CLR 73: 
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'The principle, in general paramount, that a claim honestly 
made by a suitor for judicial relief must be investigated and 
decided in the manner appointed, must be observed.  A 
litigant is entitled to submit for determination according to 
the due course of procedure a claim, which he believes he 
can establish, although its foundation may in fact be slender.  
It is only when to permit it to proceed would amount to an 
abuse of jurisdiction would clearly inflict unnecessary 
justice upon the opposite party that a suit should be 
stopped.' 

And I may add a reference to Chester v Bateson (1920) 
1 KB 829 at 833 where Darling J referred to the ordinary right 
of citizens to resort to the King's Courts for the righting of 
alleged wrongs, and to a denial of access to the Courts as 'so 
grave an invasion of the rights of all subjects' … 

… But it is not intended to question the extensive inherent 
jurisdiction of a court to grant stays of proceedings in the 
interests of justice; it is merely intended to demonstrate the 
gravity of an exercise of this power and the necessity for the 
existence of proper grounds for its exercise." 

17  In respect of the intervention by Oxford in the Warden's Court 
proceedings, Mr Goldfinch makes reference to further passages from the 
decision of Sugerman ACJ.  His Honour said [21] that where there have 
been successful applications for a stay of proceedings to restrain 
concurrent prosecution between the same parties of two proceedings for 
the same relief arising out of the same matter, the grounds upon which 
there has been success are those such as "… mere vexation or oppression 
or abuse of the court's process or prejudice or injustice to defendants, and 
it must be shown that there is no injustice to the plaintiff, who in any 
event may be allowed an election, by depriving him of some legitimate 
benefit".  His Honour made those comments in the context of discussion 
in that case of an assertion, which he considered to be misconceived, of 
what he described as an assertion "… as if on behalf of the Crown, [of] 
some special privilege to have pending proceedings between subject and 
subject stayed because of some fear of possible embarrassment in criminal 
proceedings yet to be initiated by it against the plaintiff in civil 
proceedings".  The context in which his Honour made the comments was 
thus one where he was considering arguments related to the potential 
impact of the hearing and determination of a civil action upon criminal 
proceedings not yet begun.  That differs from the present case in which 
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proceedings in both jurisdictions have commenced and are both 
reasonably advanced.  Neither Mr Rennie nor Mr Ryder quarrel with the 
matters of principle set out by Mr Goldfinch in his submissions and I 
consider that those principles do have application to my determination of 
the applications now before me. 

On Behalf of the Defendant Brosnan 

18  In his submissions, Mr Rennie agrees expressly with and adopts the 
submissions made on behalf of Oxford by Mr Ryder.  He argues that there 
are most compelling reasons why the Warden's Court proceedings should 
not be heard and determined until after Oxford's civil action in the 
Supreme Court has been finally disposed of.  He said there is a very real 
prospect of inconsistent verdicts in both courts.  He argues that if the 
plaint in the Warden's Court is successful, that is not the end of the matter 
insofar as the rights of all parties in both proceedings to any interests in 
E20/422 would still have to be finally determined by the Supreme Court 
in Oxford's action.  It is submitted by Mr Rennie that the statement of 
claim, which has been filed in the Supreme Court effectively, restates the 
matters which are relied on by Brosnan in his defence to the Warden's 
Court plaint concerning the circumstances in which Brosnan became the 
registered holder of E20/422.  Mr Rennie says that the same issues 
concerning the circumstances of acquisition of the tenement by Brosnan 
as need to be resolved in the Warden's Court also have to be resolved in 
the Supreme Court. 

On Behalf of Oxford 

19  Mr Ryder submits that the Warden's Court plaint raises issues 
directly concerned with the conduct of Brosnan as the trustee holder of 
E20/422.  He says that the circumstances of the surrender are in dispute in 
the plaint.  By that I take him to mean that the allegedly interwoven 
circumstances in which the Warden's Court plaintiffs and Brosnan and the 
parties to the Supreme Court proceedings became involved in the 
surrender of E20/182 and the granting of E20/422 raise issues of fact and 
law which must be decided in both courts.  The Supreme Court action, he 
says, challenges the legitimacy of the acquisition of E20/422 by Brosnan, 
whereas in the Warden's Court proceedings the claim of the plaintiffs 
therein assumes and relies upon the legitimacy of the acquisition by 
Brosnan of that exploration licence.  He submits that if the Supreme Court 
does find that there is a constructive trust whereby any of the parties in the 
Warden's Court proceedings are found to hold any interests in E20/422 as 
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trustee on behalf of Oxford as beneficiary, that would have a significant 
impact on the outcome of the proceedings before the Warden.  He also 
points to the potential for inconsistent decisions in both courts.  He 
suggests that if Oxford were to succeed in the Supreme Court, then there 
would be no basis for the plaint proceedings to continue.  He submits 
further that even if the plaintiffs were successful in the Warden's Court, 
that would not determine all of the issues which need to be determined 
because the Supreme Court must resolve the contest between Oxford and 
the defendants to that action which is a contest not before the Warden. 

CONCLUSIONS 

20  I accept as being applicable the matters of principle previously 
mentioned concerning the granting of stays and the right of a person 
properly before a court to have the action in which he is involved dealt 
with as quickly as is possible and the right to not have the hearing of the 
matter stayed unless there are, in effect, exceptional circumstances that 
justify delay.  It is my opinion, however, that it is appropriate that there 
continue to be a stay of the Warden's Court proceedings pending the final 
determination of the Supreme Court action.  My reasons are as follows. 

21  I consider that it is most likely that all, or nearly all, of the evidence 
which would be put before the Warden by the parties to the plaint would 
also need to be placed before the Supreme Court in the course of the 
hearing of the writ.  I am of the opinion that there are so many issues of 
fact and law which are common to both proceedings and which must be 
resolved in order to finally determine both proceedings as would make it 
unjust to the defendant in the Warden's Court to allow the plaint to 
proceed prior to final determination of the Supreme Court action.  It is not 
a matter of mere convenience.  It is not a matter of mere tactics.  It seems 
to me that little would be gained by my making findings of fact and 
determining issues of law arising out of the plaint proceedings in which I 
would have to make specific findings concerning the relationship, as 
between themselves, of all of the parties to the Supreme Court action as it 
is alleged by Brosnan that the circumstances in which it came about that 
he was able to obtain the grant of E20/422 included circumstances 
whereby the defendants in the Supreme Court proceedings had acted in 
furtherance of an unlawful scheme or had acted in such a way as 
precludes them from asserting any rights to which they may otherwise 
have become entitled in respect of any land previously the subject of 
E20/182. The Supreme Court, I believe, will also be required to determine 
the factual and legal relationship between all of the Wardens Court 
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plaintiffs and Brosnan and the other parties to the writ. The potential for 
inconsistent findings of fact in the Warden's Court and the Supreme Court 
concerning material issues of fact and law readily emerges.  Such 
inconsistencies as may arise should I determine the plaint proceedings 
before the Supreme Court proceedings are finally determined will 
potentially lead to one or all of the parties to the plaint being obliged to 
make application either to me or to the Supreme Court to stay the 
execution of any orders that I may make, or to lodge protective appeals or 
make application for prerogative writs in the Supreme Court.  It seems to 
me that action of that type by one or other, if not all of the parties, would 
almost inevitably follow upon my determining this matter prior to the 
Supreme Court finally determining Oxford's claim. I am not satisfied that 
there is any material issue of law or of fact which must be resolved in the 
plaint proceedings in respect of which it could be properly said that it was 
an issue about which the Supreme Court would not need to make a finding 
or express a view in the determination of Oxford’s writ.   

22  Even if I were to hear and determine the plaint, my views as to the 
law would, of course, not bind the Supreme Court.  The potential for 
expression by the Supreme Court of views as to the law which are 
inconsistent with mine creates a potential for any decision that I may 
make to be found to be flawed and to require subsequent correction. That 
would lead almost inevitably to further costs and, very likely, to remedial 
relief being sought from the Supreme Court. 

23  The proceedings in the Supreme Court raise very serious allegations 
about the conduct of all of the defendants in those proceedings and, thus, 
of the plaintiffs in the Warden's Court proceedings.  The Supreme Court is 
being asked to rule upon those allegations of serious misconduct both as 
to the factual events, which occurred, and as to the legal consequences of 
any established facts.  Many of those facts and legal issues as the Supreme 
Court must resolve must also be resolved by me.  In my opinion, it would 
be most inappropriate for me to embark upon a determination of those 
factual and legal issues knowing that it is inevitable that, if the 
proceedings in the Supreme Court go ahead, that court will be 
determining many of the very same material facts and legal issues as I 
would have previously determined.  It is not in the interests of justice to 
the parties nor is it in the best interests of the administrators of justice that, 
where it can be avoided without undue prejudice to the parties, I allow the 
potential for such conflicts and consequences to occur. 

24  For all of the above reasons, the application to lift the stay and to list 
plaint 43/990 for hearing is refused. 
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