
[2002] WAMW 33 
 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : PERTH 

 
CITATION : TEKMET SERVICES PTY LTD & QUANTUM 

RESOURCES LIMITED -v- HODGKINSON 
[2002] WAMW 33 
 

CORAM : CALDER SM 
 

HEARD : 7 NOVEMBER 2002 
 

DELIVERED : 10 JANUARY 2003 
 

FILE NO/S : APPLICATION FOR EXEMPTION 237/012, 
PLAINT FOR FORFEITURE 39/012 
 

TENEMENT NO/S : E20/462 
 

BETWEEN : TEKMET SERVICES PTY LTD & QUANTUM 
RESOURCES LTD 
(Applicants/Defendants) 
 
AND 
 
CRAIG IAN HODGKINSON 
(Objector/Plaintiff) 
 

 
 

 

Catchwords: 

EXEMPTION - application for – statutory declaration in support – use of at 
hearing 
EXPENDITURE - exploration licence - non-compliance - forfeiture 
EXPLORATION LICENCE - expenditure condition non-compliance - forfeiture  
PLAINT - forfeiture - exploration licence - expenditure non-compliance 

Document Name:  <Dir>\[2002]WAMW33.doc   (<Secretary>) Page 1 



[2002] WAMW 33 
 

RECOMMENDATION – to Minister – exemption/forfeiture – made at same 
time 
STATUTORY DECLARATION – regulation 54(3) – use of at hearing  
Legislation: 
Mining Act 1978 (WA), s 102(2)(b) 
Mining Regulations 1981, r  54(3) 

Result:  

1.  Recommendation that certificate of exemption not be granted 
2. Recommendation on plaint for forfeiture withheld pending decision of      

Minister in exemption application 237/012 
 
 
 
Representation: 

Counsel: 
Applicants/Defendants  : No appearance 
Objector/Plaintiff  : Mr M P Workman 

Solicitors: 
Applicants/Defendants  : No appearance 
Objector/Plaintiff  : Michael Workman 
 
 

Case(s) referred to in judgment(s): 
Nicholls-v-Roberts And Roberts [2000] WAMW 10  
 
 
Case(s) also cited: 
Exmin Pty Ltd -v- Australian Gold Resources Limited [2002] WAMW 30
 

Document Name:  <Dir>\[2002]WAMW33.doc   (<Secretary>) Page 2 



[2002] WAMW 33 
CALDER SM 

 
WARDEN'S REPORT AND RECOMMENDATION TO THE MINISTER 
PURSUANT TO SECTION 102 MINING ACT 1978 (WA) CONCERNING 
EXPLORATION LICENCE 20/462 IN RESPECT OF THE 
EXPENDITURE YEAR ENDED 19 OCTOBER 2001 
 

 

THE PROCEEDINGS 

Exemption Application 237/012 

1  On 17 November 2001 Tekmet Services Pty Ltd ("Tekmet") lodged 
application 237/012 for the grant of a certificate of exemption for the 
expenditure year ended 19 October 2001 in respect of exploration 
licence 20/462 ("E20/462").  Expenditure exemption in the amount of 
$24,024 is sought.  By a subsequent order made by me on 4 July 2002, 
Quantum Resources Ltd ("Quantum") was added as a co-applicant for the 
certificate of exemption.  The granting of a certificate of exemption has 
been objected to by Mr Hodgkinson ("Hodgkinson"). 

2  The reasons for exemption which have been specified in the 
application are as follows: 

"Section 102(2)(b) 

Time is required to evaluate work done on the mining tenement, 
to plan future exploration or mining or raise capital therefor. 

Section 102(3) 

Notwithstanding the reasons given for the application for 
exemption are not amongst those set out in subsection (2), a 
certificate of exemption may also be granted for any other 
reason which may be prescribed or which in the opinion of the 
Minister is sufficient to justify such exemption." 

3  In summary, the grounds for objection set out by the objector in his 
objection to the exemption application are that it is disputed that the 
applicant expended any "allowable" expenditure at all on E20/462 during 
the year ended 19 October 2001, and it is alleged that the holder has had 
ample time to evaluate work done for the purposes specified in the 
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application, that, from the Form 5's lodged in respect of the tenement for 
the relevant year, it is apparent that only a nominal amount of work was 
done and that it is spurious to maintain that further time is required to 
evaluate any such work.  The objector further states that there is no good 
reason why the holder did not or could not undertake the expenditure 
requirement and that it is not the intention of the holder to explore or work 
the tenement. It was contended that the holder has not sufficiently 
particularised its reason for exemptions. It is also stated that the objector 
has lodged a plaint seeking forfeiture of the tenement. 

Plaint 39/012 for Forfeiture of E20/462 

4  On 22 October 2001 Hodgkinson lodged plaint 39/012 applying for 
the forfeiture of E20/462 on the ground of non-compliance with the 
expenditure condition which attached to that tenement for the year ended 
19 October 2001.  It is claimed in the plaint that the defendant failed by 
the amount of $27,000 to comply with the expenditure condition.  No 
defence to the plaint was lodged.  An affidavit of service of the plaint on 
Tekmet by registered mail on 21 November 2001 was filed.  The plaint is 
dated 18 October 2001.  In that part of the plaint form, where the 
"Signature of Plaintiff" is required to be inserted, namely, at par (e) there 
is an indecipherable signature, followed by the words "power of attorney 
9607H".  Beneath the signature is written "M. Shemmesian". 

THE HEARING 

5  The hearing of both the exemption application and the forfeiture 
application took place before me on 7 November 2002.  There was no 
appearance by or on behalf of either Tekmet or Quantum.  By order made 
on 4 July 2002 upon the application of Mr Jones, being counsel 
representing Quantum, I had ordered that Quantum be added as a second 
defendant to the plaint and that Quantum be added as a co-applicant in the 
exemption application.  On that same day I adjourned the hearing of both 
the plaint and the objection to 7 November 2002.  In that regard, I note 
that on 4 July I recorded my orders in writing.  My record is to the effect 
that both matters were adjourned for hearing on 7 November 2002. 

6  A typed copy of my order was later produced and sent to 
Mr Workman and to Gadens Lawyers.  The typed copy of the order which 
was sent stated that the plaint and objection were adjourned to 7 
November.  Unfortunately, no express mention was made of the 
adjournment of exemption 237/012, although it would have been obvious 
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from the mention of objection 11/012 that the exemption application had 
been adjourned to 7 November.  Further, the copy order, which was sent 
to Tekmet and Hodgkinson, did not expressly state that the adjournment 
was for a hearing of both applications.  The copy order was, however, 
accompanied by a letter sent by the Warden's clerk to each of the parties.  
The letter makes express reference to the plaint and to the exemption 
application in its heading and says that the "above matter" had been 
adjourned to 7 November 2002 for hearing.  The letter to Tekmet was sent 
to care of Gadens Lawyers, as had been the case with previous 
correspondence.  No advice had been received from Gadens that it had not 
been instructed to act on behalf Tekmet.  By letter dated 1 February 2002 
Gadens had advised the Warden that it had been instructed to act on 
behalf of Quantum who was the purchaser and, pending registration of the 
transfer, the beneficial owner of, E20/462.  The record of proceedings 
before different Wardens does not indicate that there was ever any 
communication received by any Warden's clerk from Tekmet and does not 
indicate that there was any appearance by or on behalf of Tekmet before 
any Warden. 

7  On 4 December 2001 a facsimile transmission on a Quantum 
letterhead was received by the Registrar at Mount Magnet.  It referred to 
plaint 39/012 which had been listed for mention only before the Warden 
on 4 December 2001 and said that Mr Edel, of Gadens, would be 
representing Quantum on behalf of Tekmet, but would be unable to attend 
before the Warden at Mount Magnet on that day.  On 10 July 2002 
Gadens Lawyers lodged a notice of their appointment as solicitors for 
Quantum in respect of both the exemption and the forfeiture applications.  
Subsequently, on 4 November 2002, Gadens lodged a notice of their 
ceasing to act for Quantum in respect of both matters. 

8  When the two applications were called on for hearing before me on 
7 November 2002, there was no appearance by either Tekmet or 
Quantum, although Quantum had requested, by facsimile received by the 
Warden’s clerk on 4 November 2002, that there be an adjournment of the 
hearing for one month for a mention only. In other words, three days 
before the hearing set for 7 November, there was an application to vacate 
the hearing date. In the facsimile it was said that Gaden’s had ceased to 
act for Quantum and that Quantum was “ in the process of appointing new 
legal counsel”   
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I decided, when the matters were called on before me on 7 November, and 
after hearing from Mr workman, that the hearing of both matters should 
proceed ex parte on that day. 

THE EVIDENCE 

9  Mr Workman did not call any witnesses to give evidence on behalf 
of Hodgkinson.  He produced a number of documents that became 
exhibits and he made reference to some other documents contained within 
the Departmental file in respect of E20/462.  A search of the tenement 
was tendered (exhibit A).  The search is dated 8 February 2002.  It is 
certified by the Director of Land Access and Titles Division.  On the basis 
of that document I am satisfied that the tenement was created by grant 
being made to Tekmet of E20/462 for a period of five years from 
20 October 2000 to 19 October 2005.  There is no transfer of the tenement 
to Quantum or to any other entity recorded in the search, however, I am 
satisfied, on the basis of a further document tendered by Mr Workman, 
namely, transfer number 1410H/012 (exhibit E), that the transfer of the 
tenement to Quantum has now been registered.  The transfer was lodged 
on 19 April 2002.  It is dated 18 March 2002 and it effected a transfer of 
all of the shares in E20/462 from Tekmet to Quantum for a consideration 
of $3055. 

10  On the basis of it being recorded in exhibit A, at report A13, I find 
that the prescribed minimum amount of annual expenditure required to 
satisfy the expenditure condition in respect of the tenement is $27,000.  
Consistently with the Form 5 operations report, which was also tendered 
by Mr Workman (exhibit B), the search of the tenement indicates that 
expenditure on the tenement for the year in question of $2976 was 
claimed and that an exemption certificate in the amount of $24,024 was 
sought. 

11  I am satisfied that the Form 5 operations report tendered by 
Mr Workman was lodged on behalf of Tekmet for the expenditure year 
from 20 October 2000 to 19 October 2001.  In that document total 
expenditure of $2976 is claimed.  That is slightly in excess of 10 per cent 
of the minimum required expenditure.  Of that $2976, an amount of $2719 
is claimed in respect of annual tenement rent and rates and an amount of 
$257 is claimed for "mineral-exploration activities".  That amount of $257 
represents less than 1 per cent of the prescribed minimum expenditure 
requirement.  It is stated in the Form 5 that the $257 was expended in 
respect of "Geological Staff".  The Form 5 is dated 7 January 2002. It was 
the plaintiff/objector who tendered the Form 5 before me and who seeks 
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to rely upon the contents of it. He is entitled to do that. One consequence 
of that, however, is that I am able to take into and accept as true and 
correct not only those matters therein which are against the interests of the 
tenement holder but also such as in favour of the holder and which may 
not support or which may go against the case of the plaintiff/objector. In 
that context, and bearing in mind that there is no evidence to the contrary I 
proceed for present purposes on the basis that the amounts of expenditure 
claimed were in fact expended in partial compliance with the expenditure 
requirement.  

12  My attention was drawn by Mr Workman to a statutory declaration 
of Mr Prentice, which is on the Departmental file for E20/462.  That 
declaration was lodged, I find, in compliance with reg 54(3) in support of 
Tekmet's application for the certificate of exemption.  It is a document, 
which I consider that I can take into account in making my report and 
recommendation to the Minister.  In the statutory declaration Mr Prentice 
has stated that he is the appointed tenement manager for Quantum 
Resources.  He makes reference to the application for exemption now 
before me.  He acknowledges that prescribed expenditure for the year in 
question is $27,000 and that $2976 has been "reported'.  He states that 
Quantum has entered into an agreement with Tekmet to manage the 
tenement but makes no mention of any proposed transfer of the tenement 
from Tekmet to Quantum.  Mr Prentice further states that: 

"Company geologists are yet to fully evaluate the tenement's 
exploration potential and therefore have been unable to plan an 
appropriate exploration program.  The evaluation and proposed 
program should be completed within the next few months." 

13  Mr Prentice did not say in his statutory declaration which company 
(ie, Quantum or Tekmet) the geologists had been engaged by.  I infer, 
however, that, as he was the tenement manager for Quantum, it was 
Quantum who had sought and was waiting for the evaluation of the 
geologists.  Mr Workman also produced a document headed "Proposed 
Exploration and Expenditure Program - Initial Twelve (12) Months" 
(Exhibit C).  I am satisfied that that document was lodged at the registry 
in compliance with the provisions of s 58(1)(b) of the Act.  The document 
states: 

"In the first year the initial stage of exploration will consist of 
geological research, acquisition and interpretation of 'Landsat' 
images and airborne magnetic data, followed by field sampling 
and RAB drilling in areas of interest." 
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14  It then sets out a proposed budget for that program totalling $27,000 
and consisting of drilling, gridding, mapping, sampling, acquisition and 
interpretation of data.  It is noted that there is no mention within that 
proposed expenditure of rental rates or overheads.  There is nothing 
before me, which shows or even suggests that any "evaluation and 
proposed program" as contemplated by Mr Prentice in his statutory 
declaration of 7 January 2002 has, as he indicated therein, was completed, 
or even commenced, between 7 January 2002 and the date of the hearing. 

15  There is no material before me, apart from the claimed mineral – 
exploration activities expenditure of $276, of any work ever having been 
carried out by either Quantum or Tekmet on or in connection with 
E20/462 during the expenditure year in question.  There is nothing which 
would enable me to infer that the "Geological Staff" in respect of which 
expenditure of $257 is claimed were engaged in any evaluation of the 
exploration potential of E20/462.  Indeed, it appears to me to be highly 
unlikely that such is the case and I proceed on the basis that it has not 
occurred.  I agree with the submission of Mr Workman which was to the 
effect that it does not appear that, during the year in question, any work 
was done in respect of which time was required for evaluation. 

16  The application for exemption also stated that time was required to 
raise capital for future exploration or mining.  There is absolutely no 
material before me, which is supportive of such a reason for exemption. 

17  By no later than 18 March 2002 Quantum had an equitable interest in 
E20/462.  I do not know when the sale of the tenement to Quantum was 
negotiated.  It would not be proper for me to draw the inference that the 
"agreement" referred to by Mr Prentice in his statutory declaration of 
7 January 2002, which was described as an agreement between Quantum 
and Tekmet for Tekmet to "manage" E20/462, was an agreement which 
ultimately led to the transfer of the tenement from Tekmet to Quantum.  It 
is of significance, however, that as at 4 December 2001 (the date of the 
first mention hearing of the plaint before the Warden at Mount Magnet) 
Tekmet had advised the Warden, in effect, that it would be represented by 
Gadens.  It would appear most likely, as was suggested by Mr Workman, 
that, from about that time, Tekmet no longer had any interest in itself 
planning for future exploration or mining.  It is reasonable, in the 
circumstances (which circumstances include the fact that Tekmet has 
never appeared before any Warden in connection with these proceedings), 
for me to infer that by 4 December 2001 it was only Quantum who may 
have had an intention to plan for future exploration or mining and that 
Tekmet had no such intention.  I agree with Mr Workman that it is 
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difficult to see how, during the year ended 19 October 2001, Quantum 
could have required time to plan.  There is nothing before me to indicate, 
that during the year ended 19 October 2001, or thereafter, Quantum 
required any time to plan or to raise capital. 

18  There is no material before me that I consider would be relevant to 
the exercising by the Minister of his discretion pursuant to s 102(3). 

CONCLUSIONS 

19  In my opinion, the circumstances of which I have become aware do 
not reveal any sufficient justification for the granting of a certificate of 
exemption by the Minister.  In arriving at that conclusion I take into 
account, in particular, the fact that the year ended 19 October 2001 was 
the first year in the life of the tenement.  There has been, in effect, no 
expenditure on exploration.  The amount of $257 claimed is of absolutely 
no significance in the context of the required minimum expenditure.  The 
expenditure on rent and rates, which, for present purposes I accept as 
having been incurred, while constituting expenditure for purposes of 
reg 21, is not expenditure which, in the circumstances, could be said to 
have furthered the legislative policies evidenced in the legislation, 
namely, those aimed of achieving appropriate exploitation of the State's 
mineral resources.  There is no evidence before me of any plans having 
been developed by Quantum or of any evaluation of the "potential" of the 
tenement having been undertaken or even commenced by Quantum up to 
the date of the hearing of this matter.  I recommend to the Minister that he 
refuse to grant a certificate of exemption to the applicants in respect of the 
year ended 19 October 2001 for E20/462. 

20     I was requested by Mr Workman to make, at the same time, 
recommendations to the Minister concerning both the forfeiture 
application and the exemption application. He referred me to the matter of 
NICHOLLS-v-ROBERTS AND ROBERTS [2000] WAMW 10 in which 
I had taken that course. In practice, until the Minister has received my 
report and recommendation and then made a decision as to whether or not 
the certificate of exemption should be granted in the amount sought or in 
any lesser amount, it is arguably not appropriate for me to make any final 
report or recommendation concerning the plaint for forfeiture because, 
before the Minister has made a decision as to the exemption application, it 
cannot be said what the expenditure requirement is for purposes of s.62 of 
the Act.  If the Minister were to decide to grant a certificate exempting 
part of the amount sought then it could be said that any conclusion I had 
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reached as to whether or not any non-compliance with the expenditure 
requirement was or was not of sufficient gravity to justify forfeiture was 
necessarily flawed because it must have been based in part upon a 
significant but incorrect factual and legal element, namely that, as a matter 
of law, the tenement holder was obliged to expend the whole of an 
amount calculated in accordance with reg 21(1). I need not, because of 
what I will be doing in this matter, consider whether or not it would be 
open (the “condition” being that the Minister has acted in accordance with 
the Warden’s recommendation concerning the exemption application) to a 
Warden to make a “conditional” report and recommendation or a report 
and recommendation (or even more than one report and recommendation 
in the one document) where the content of the actual report and 
recommendation which is to be the trigger for the Minister exercising his 
powers under s 98 will be governed by the outcome of the Minister’s 
decision in respect of the exemption application. As I have previously 
mentioned, the plaint in this matter was signed, it appears, by a person 
named M. Shemmesian pursuant to a power of attorney.  I have recently 
decided, in the matter of EXMIN PTY LTD -v- AUSTRALIAN GOLD 
RESOURCES LIMITED [2002] WAMW 30, that a plaint for forfeiture 
may not be signed on behalf of a plaintiff by an agent who is not a 
solicitor instructed by the plaintiff to sign the plaint on the plaintiff's 
behalf. There is nothing to suggest to me that at the material time M 
Shemmesian was a solicitor. My decision in the Exmin case, I have been 
informed by Mr Workman (who was counsel for the plaintiff in that 
matter), is (or is to be) the subject of an application to the Supreme Court 
challenging the correctness of the views that I have taken of the meaning 
and effect of reg. 108 (appointment of power of attorney) and reg. 122 
(signing of plaints by “plaintiff or his solicitor”).  In all of the 
circumstances, I consider it is appropriate that I withhold for the time 
being making my report and recommendation to the Minister in respect of 
the forfeiture plaint at least until the Minister has published his decision 
on the exemption application.  I leave it open, however, for the parties to 
make further submissions, upon notice, concerning that matter. 
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