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CALDER SM 

THE APPLICATION 

By a minute of proposed orders on behalf of the plaintiff dated 2 July 

2002 it sought that four orders be made.  The second of the orders sought was in 

connection with an order that I had made on 1 March 2002 that the first 

defendant was to pay the plaintiff's costs arising out of an earlier aspect of the 

proceedings now before me in plaint number 1/012.  On 22 February 2002, 

Mr Workman had filed a minute of proposed orders.  One of those proposed 

orders was as follows, namely, that: 

"The First Defendant do forthwith pay to the Plaintiff the costs of 
the First Defendant's application by Chamber Summons to 
amend Defence dated February 2002 and costs thrown away 
consequent upon the amendment of the First Defendant's 
Defence, together totalling $                     ." 

Mr Rennie, on behalf of the first defendant, did not dispute that the first 

defendant should pay the plaintiff's costs thrown away consequent upon the 

amendment of the first defendant's defence.  He disputed, however, that costs 

should be made payable forthwith and he submitted that costs should be taxed. 

The order that I made on 1 March 2002 said: 

"The First Defendant do pay to the Plaintiff the costs of the First 
Defendant's application by Chamber Summons to amend 
Defence dated February 2002 and costs thrown away consequent 
upon the amendment of the First Defendant's Defence to be taxed 
if not agreed by the taxing office of the Local Court at Perth." 

The plaintiff now seeks that the order which I made on 1 March 2002 be 

amended by adding after the word "taxed" the words "…on Local Court Scale of 

Costs 2000 Division 2 Non-Routine…".  He also seeks an order that such costs 

be taxed and payable forthwith. 

SUBMISSIONS 

Mr Rennie, on behalf of the first defendant, did not dispute that the order 

made on 1 March 2002 should have expressly referred to the applicable Local 
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Court Costs Scale and, as I understood his response, did not dispute that Div 2 

non-routine column should apply.  In any event, it is my opinion that the Local 

Court Scale of Costs 2000 should apply and that Div 2 non-routine column is 

appropriate.  The real dispute between the parties was as to whether or not the 

costs which I previously ordered should now be ordered, by way of amendment 

to the original order, to be paid forthwith rather than at the conclusion of the 

proceedings. 

On Behalf of the Plaintiff 

In his written submissions Mr Workman set out a helpful chronology 

which I accept as being correct.  It discloses that the first defendant served a 

defence to the plaint on 19 October 2001.  On 8 November 2001, being the 

second time the matter was before the Warden for mention, it was ordered that 

the first defendant was to file and serve an amended defence and to file and 

serve written submissions concerning the declaratory relief sought by the 

plaintiff.  It was proposed that the matter of the declaratory relief, that is, the 

seeking of a declaration as to the constitution of the trust, be decided as a 

preliminary issue.  In his initial defence the defendant had admitted the 

plaintiff's allegations which set out the circumstances in which it was said a trust 

had been created, a declaration of trust had been executed in October 1999 and, 

in accordance with the declaration of trust, the first defendant, on behalf of the 

beneficiaries, had entered into and executed what was described as the 

Normandy Agreement. 

The hearing of the preliminary issue was listed to take place before the 

Warden on 20 December 2001.  At that hearing the first defendant had appeared 

in person.  After the plaintiff had presented documentary evidence and made 

submissions the first defendant indicated that he wanted to give oral evidence.  

That was not something which the plaintiff had anticipated. The defendant had 

not previously indicated that, at the hearing of the preliminary issue, he would 
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be seeking to produce any oral evidence at all.  I adjourned the further hearing of 

the preliminary issue without ruling whether or not the first defendant could 

produce oral evidence when the hearing resumed.  It was also ordered that the 

first defendant file and serve written submissions relating to the preliminary 

issue, not having previously complied with a similar order. 

On 17 January 2002 the first defendant filed an amended defence.  The 

submissions concerning the preliminary issue were not filed.  The hearing of the 

preliminary issue which had commenced on 20 December 2001 was never 

resumed.  It was because of the abovementioned sequence of events and the 

filing of the application to amend the first defendant's defence that the orders of 

1 March 2002 were made.  By that time, however, the first defendant had filed a 

third party notice against the second defendant and the second defendant had 

filed a third party notice against the first defendant. 

The filing of the third party notices meant that the proceedings, by 

1 March 2002, had become significantly more complex than had been the case 

when the hearing of the initial preliminary issue as between the plaintiff and the 

first defendant had been listed for hearing on 20 December 2002.  The order that 

I made on 1 March 2002 concerning payment by the first defendant of the 

plaintiff's costs thrown away was only one of approximately 17 other orders 

made at the same time.  Those orders related to the filing by the first defendant 

of amended particulars of defence and counterclaim, the filing by the plaintiff of 

a reply to the amended defence and of a defence to the counterclaim of the first 

defendant.  Orders were also made for discovery as between the plaintiff and the 

first defendant.  It was also ordered, as between the plaintiff and the first 

defendant, that the hearing of the preliminary issue held on 20 December 2001 

be discharged and not proceed.  In addition, third party directions were given in 

relation to the first defendant's claim against the second defendant and in 

relation to the second defendant's claim against the first defendant. 
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In his written submissions Mr Workman made reference to the 

provisions of the Local Court Rules, O 12 r 10 and to Supreme Court Rules, 

O 66 r 10(1).  Local Court Rules, O 12 deals with proceedings in chambers.  

Rule 10 says that where costs arising out of an application in chambers are 

allowed, taxation of the costs is not to take place until the general taxation of 

costs of the action is determined unless it is otherwise ordered.  Supreme Court 

Rules, O 66 r 10(1), dealing with costs generally, says that, costs may be dealt 

with by the Court at any stage of the proceedings or after the conclusion of the 

proceedings and that the Court may order that costs be paid "forthwith" 

notwithstanding that the proceedings are not concluded.  Counsel then refers to 

commentary in Seaman's Civil Procedure Western Australia Supreme Court at 

par 66.10.10 where it is said: 

"… but justice may require departure from that general rule 
where a party has been required to incur significant costs which 
are over and above the usual costs of litigation as a result of the 
other party not handling the proceedings with competence and 
diligence. 

… 

Circumstances in which it may be made include interlocutory 
proceedings which deal with a separately identifiable matter or 
which can be seen to be the completion of a discrete aspect of the 
case, cases of unreasonable conduct of a party and cases in which 
the final determination of the proceedings is likely to take a long 
time." 

Mr Workman then submits that a number of matters justify departure 

from the general rule in the present case.  Those matters which it is said justify 

such a departure are as follows.  Firstly, a complete change of the first 

defendant's defence; secondly, a substantial delay brought about by the 

introduction by the first defendant of third party issues between himself and the 

second defendant; thirdly, similar issues to those raised in the present 

proceedings between the first and second defendants being raised by the first 
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defendant in subsequent Supreme Court proceedings; fourthly, the hearing of 

plaint 1/012 will now not take place until 26 to 30 May 2003 with a reserved 

decision being delivered possibly in September or October and taxation of costs 

not being able to take place before then and, probably not until November or 

December 2003. 

The plaintiff also relied upon the decision in the matter of Pileggi v 

Taylor & Ors, unreported, FCt SCt of WA; Library No 960248; 22 April 1996.  

In that case there had been a number of hearings before different Masters, each 

of whom had made orders for costs to be paid by the defendants in any event 

with certain costs reserved.  Subsequently, another Master, after concluding that 

the defendants had been deliberately engaging in delaying tactics, ordered that 

all of the costs previously ordered by different Masters should be paid forthwith.  

In his judgment Malcolm CJ (with whom Rowland and Franklyn JJ agreed 

without further comment) said (page 4 - 5): 

"The statement that, when costs are ordered to be paid in any 
event, the party in whose favour that order is made will be 
entitled to costs whatever the result of the action, on the basis 
that they will be taken into account at the ultimate taxation is, in 
effect, as appears from the cases, a rule of practice.  It is not a 
rule of law." 

His Honour then went on to refer to O 66 r 10(1) of the Supreme Court 

Rules.  He later said (par 9): 

"In my opinion, upon the proper construction of O 66 r 10(1), the 
order which was made by Master Bredmeyer did not replace the 
orders made by his fellow Masters on the previous hearings of 
the interlocutory application.  What he did was to fix the time 
within which the costs previously ordered would be payable.  
That, in my opinion, was within his power to deal with the 
question of costs at any stage of the proceedings. 

The general rule is that where costs are ordered to be paid by one 
party to another in any event, the effect will be as set out in the 
passage of Seaman, above, to which I have referred.  That rule of 
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practice must always be subject to the exercise by the Court of its 
undoubted power and discretion in relation to costs." 

Mr Workman places reliance upon Pileggi's case and comments that it 

demonstrates that applicable discretionary factors in favour of an order for 

payment of costs forthwith may not be apparent until some time after the 

original order for costs is made.  I agree with that submission. 

It is submitted on behalf of the plaintiff that the conduct of the first 

defendant has substantially delayed the finalisation of Warden's Court 

plaint 1/012 and, further, that substantial and unnecessary costs were incurred as 

a result of the discharging of the preliminary hearing, which took place on 

20 December 2001. 

On Behalf of the First Defendant 

Mr Rennie submits that the only course of action open to the plaintiff in 

respect of a costs order is to challenge it by way of appeal to the Supreme Court 

or to seek a variation of it.  He quoted from the judgment of Kirby J in 

Re Sinanovich's application [2001] HCA 40 where his Honour said, at [7]: 

"As a general rule, interlocutory orders may be varied or set aside 
in appropriate circumstances where the interests of justice so 
require." 

Mr Rennie submitted, setting aside the question of whether or not the 

order for costs was an interlocutory order, that the plaintiff must establish such a 

change of circumstances that it is just and proper for the order to be varied.  It is 

said that the only change of circumstance is delay occasioned by the institution 

of the Supreme Court proceedings on 21 June 2002 and that the delay was only 

up to the first defendant's application for a stay of the proceedings being 

dismissed on 7 November 2002.  That, he said, does not constitute a sufficient 

change of circumstances to warrant variation of the order. 
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CONCLUSIONS 

Section 134 (2) of the Act makes provision 4 costs to be ordered, in the 

discretion of the Warden, in all proceedings in the Warden’s court.  Under 

Regulation 128 such costs are to be in accordance with the costs allowed under 

the Local Court Rules 1961 and the Warden is to determine the appropriate scale 

of costs to be applied.  Pursuant to 134 (6), the practice and procedure of the 

Warden’s Court is to be the same as that of the Local Court.  Pursuant to 

s 136(1) of the Mining Act 1978 (WA), the practice and procedure of a Warden's 

Court is governed by the rules of the Local Court established under the Local 

Courts Act 1904.  Pursuant to s 158 of the Local Courts Act the Local Court 

Rules 1961 have been prescribed and gazetted.  In accordance with the 

provisions of s 43 (1) of the Interpretation Act 1984 (WA), subsidiary 

legislation must be consistent with the provision of the Act under which it is 

made.  “Subsidiary legislation” includes, inter alia rules of court and “rules of 

court” means, in relation to any court, rules made by the authority which as the 

power to do so (Interpretation Act s 5, 66).  Section 81 of the Local Courts Act 

says: 

"Except as hereinafter provided, and subject to the rules of court, 
the costs of any action or matter shall be paid by or apportioned 
between the parties in such manner as the Magistrate directs, and 
in default of the special direction shall abide the event …". 

Section 82 says: 

"Except as hereinafter provided, and subject to the rules of court, 
all costs … as  between the parties  shall be taxed by the clerk of 
the court …". 

"Rules of court" is defined in s 4 of the Local Court Act to mean "rules 

of court made as by this Act prescribed".  Order 37 of the Local Court Rules 

deals with costs.  Rule 1 says that subject to the express provisions of the rules 

the costs of proceedings are in the discretion of the Magistrate who will 

generally order that the successful party recover his costs.  Rule 6 provides for 
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the Magistrate to order taxation of costs and says that taxation of costs is to be in 

accordance with the scale set out in the appendix Pt III to the rules.  There is no 

express equivalent in the Local Courts Act or the Local Court Rules of the 

provisions of O 66 r 10(1) in the Supreme Court Rules. 

In my opinion, the provisions of the Local Courts Act allow for a 

Magistrate to make an order, in the form of a special direction, that costs will 

not abide the event and that they may be paid in any event and that, in 

appropriate circumstances, they be paid forthwith.  In the Local Court Act no 

distinction is made, in relation to costs, between matters which are connected 

with interlocutory as opposed to final determinations.  Sections 81 and 82 of the 

Act appear in Pt IV headed "Procedure".  The provisions of Pt IV of the Act deal 

generally with actions commenced by a plaint in the Court and, therefore, are of 

broad application to all proceedings, whether interlocutory or final and whether 

in chambers or in Court, concerning actions commenced by plaint. 

In Go Exports Pty Ltd & Ors v Livestock Shipping Services Pty Ltd & 

Anor [2002] WASC 218 E M Heenan J dealt with an application by the 

plaintiffs for orders that the defendants should immediately pay the plaintiffs' 

costs arising out of proceedings between the parties.  The plaintiffs sought such 

an order on the basis that the costs related to a separate identifiable area of the 

litigation in which the plaintiffs had succeeded.  The defendants opposed the 

application on the basis that the issues which were the subject of the orders were 

not distinct or separate from the litigation as a whole and that in any event the 

plaintiffs had not achieved substantial success or, at least, the success which 

they originally sought.  It was said, therefore, that payment of costs should await 

the outcome of the overall litigation.  His Honour observed ([3]) that there was: 

"Implicit in that submission … an assumption that in the overall 
action something may be decided or emerge which might in part 
vindicate the action taken by the defendants in relation to the 
claim …". 
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After canvassing the background to the matter, his Honour concluded 

([11]) that the plaintiffs had succeeded in their claims and that nothing had been 

shown which would justify the claims, which were made by the defendants in 

relation to the moneys the subject of the dispute.  He said that the plaintiffs were 

substantially successful in relation to the orders and the relief sought.  He went 

on to say that, to the extent that the proceedings were continuing and involved 

issues arising from the defence and the counterclaim, he regarded those issues as 

"… quite distinct and separate from those arising from the dispute about the 

Singapore shipment".  It was the dispute about the Singapore shipment in 

respect of which his Honour had commented that the plaintiff had been 

successful.  At [15] his Honour said: 

"Costs are generally at the discretion of a Court and whatever the 
practice may be, I do not consider that there is any principle of 
law which requires that costs may only be taxed or paid at the 
ultimate disposition of the proceedings.  Generally speaking, 
where matters are distinct and separate and the issue which they 
create has been distinctively resolved cost should be ordered and 
paid by the party responsible." 

I am of the opinion that, in all of the circumstances, the costs ordered on 

1 March 2002 to be paid by the first defendant to the plaintiff should not now be 

ordered to be paid forthwith.  I take into account, in forming that conclusion, the 

following matters.  I do not consider that the hearing or the proposed hearing of 

the preliminary issue was a "distinct and separate issue" of the type discussed by 

E M Heenan J in the Go Exports case.  At the time when I declined to order that 

costs be paid forthwith it was apparent that the proceedings had become 

significantly more complex due to the filing of the third party notices by the first 

and second defendants.  The need for directions and for the lodgment of 

subsequent pleadings in those third party proceedings would necessarily delay 

the final resolution of the plaint.  I do not believe that, given the relative 

complexity of the proceedings which has in part arisen out of the third party 
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notices, there has been or will be such a significant delay in the final resolution 

of the Warden's Court plaint as would justify departure from the general rule.  I 

do not consider that it could be said that, whether or not the hearing of the 

preliminary issue is properly characterised as an interlocutory hearing, "the 

interests of justice" require a variation to the costs order.  I accept that there will 

be a considerable delay between the time when the order was made on 1 March 

2002 and the time when it is likely that there will be a taxation of costs, but I do 

not consider that that delay is, of itself, sufficient to justify the variation sought 

by the plaintiff. I am satisfied that the manner in which the first defendant 

proceeded in connection with his defence and with the matters which it was 

initially hoped would be resolved as a consequence of the listing and 

commencement of the hearing of the preliminary issue, together with his 

subsequently, in effect, resiling from his stated position in that regard, has 

delayed the final resolution of these proceedings and caused the plaintiff to 

unnecessarily incur costs. Those consequences, however, are not sufficient, 

either on their own or in combination with any other factors, taken in the overall 

context of the proceedings, to justify or require an order for the immediate 

payment of the costs previously ordered.  
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