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Introduction 

 
The plaintiff, Kiamora Pty Ltd., lodged plaints 2/012 and 3/012 on 21 August 2001 
seeking the forfeiture of exploration licences 77/533 and 77/527 respectively, held by 
the defendants, Robert Geoffrey Elms and Malcolm John McDonald, for failure to 
comply with expenditure conditions for the years ending 26 April 2001 and 9 June 
2001 respectively. The tenement holders did not lodge applications for exemption in 
respect of either licence nor reports on operations on the tenements (form 5s). 
 
A Notice of Defence to each plaint was lodged on 2 November 2001 stating grounds 
that an application for the extension of the term of each licence had  been lodged with 
the Department of Mineral & Petroleum Resources on 23 April 2001 and 22 May 
2001 respectively (that is before the end of each expenditure year). 
 

Evidence 

 
The plaints were heard on 15 January 2002. Evidence was given by Mr Dennis 
Hawtin, a director of the plaintiff company and by Mr Malcolm McDonald, one of the 
two tenement holders. Mr Hawtin tendered certified copies of the register for each 
licence as an exhibit. The register for EL 77/533 showed that expenditure claimed for 
the  previous expenditure year ending 26 April 2000 was $4,861 whereas the 
minimum expenditure required was $40,000; exemption for an amount of $35,139 
had been claimed but refused; for the current expenditure year ending 26 April 2001 
neither an application for exemption nor a form 5 had been lodged.  The register for 
EL 77/527 showed that expenditure claimed for the previous expenditure year ending 
9 June 2000 was $8,406 whereas the minimum expenditure required was $37,500; 
exemption for the amount of $28,094 had been granted;for the current expenditure 
year ending 9 June 2001 neither an application for an exemption nor a form 5 had 
been lodged. 
 
Mr McDonald did not dispute the lack of expenditure and said that he and the other 
tenement holder, Mr Elms, had been in a joint venture with Australian Gold 
Resources since heads of agreement dated 4 August 1995. Mr McDonald said that the 
heads of agreement gave management control of the tenements to Australian  Gold 
Resources (“AGR”) and that  AGR had acquired a 75% interest. AGR had later 
withdrawn and in mid 2000 AGR had been taken over by Centaur Mining & 
Exploration which had “collapsed” into administration in 2001. Mr McDonald had 
tried but failed to obtain technical records and other information from AGR and 
Centaur Mining & Exploration. He had lodged applications for extensions of the term 
of each tenement before the end of the current expenditure year. As AGR had failed to 
lodge expenditure reports, Mr McDonald did not know if any work or expenditure had 
been carried out in respect of the tenements. Mr McDonald said that he planned to 
spend $25,000 on the tenements in 2002 and that he had held discussions with 
possible joint venture partners. 
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Mr McDonald said that discussions were difficult because there was no data from  
AGR and because of the plaints. Mr McDonald said that cumulative expenditure on 
the tenements had been substantial and totalled $426,000 and that he proposed further 
work programmes. He  suggested fines would be an adequate penalty, not forfeiture.  
 
 
The Mining Registrar at Southern Cross received a facsimile letter from the tenement 
holders at 4.50pm on 29 January 2002 (“the letter”) containing information submitted 
for my consideration as the Warden. The tenement holders were given the opportunity 
to defend the plaints and evidence was given and made submissions were made at 
Southern Cross on 15 January 2002. I reserved my decision on 15 January 2002 and 
informed the parties that the decision would be handed down at Southern Cross on 5 
February 2002. 
 
It would be unfair to the plaintiff if I was to consider the letter and place any weight 
on it, without first giving the opportunity to the plaintiff to make submissions about 
the letter. Nevertheless, I have read the letter which does little more than expand on 
some of the evidence and submissions from 15 January 2002. I had already prepared 
these reasons for decisions with a recommendation before I read the letter which I 
have considered. The contents of the letter do not in any way cause me to alter the 
reasons I had prepared. 
 
 
Relevant Legislation and Case Law 
 
In relation to an exploration licence any person may apply for forfeiture pursuant to 
Section (98)(1) of the Mining Act and if the Warden finds that the expenditure 
conditions have not been met, the Warden may recommend forfeiture, under Section 
98(4)(a), if the Warden is satisfied that the non-compliance is, in the circumstances of 
the case, of sufficient gravity to justify forfeiture. In order to recommend forfeiture, 
the Warden must be satisfied of two matters: 
 

(1) the holder has failed in whole or in part to comply with the expenditure 
conditions; and 

(2) in the circumstances of the case the non-compliance  is of sufficient gravity to 
justify forfeiture. 

 
Even then, a recommendation of forfeiture is not mandatory. A Warden may impose a 
penalty not exceeding $5,000 as an alternative to forfeiture or dismiss the application, 
under Section 98(4)(a). 
 
Section 62 of the Act requires the tenement holder to comply with prescribed 
expenditure conditions unless an exemption is granted. 
 
The objects and aims of the Mining Act were the subject of comment by Rowland  J 
in Nova Resources NL –v- French (1995)12 WAR 50 at pages 57 and 58  where His 
Honour said: 
 
“The objects and aims have existed generally in all mining legislation throughout 
Australia for many years. In recent times, new forms of tenements have been 
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introduced to support these objects. The primary object, so far as it impacts on this 
case, is to ensure as far as practicable that land which has either known potential for 
mining or is worthy of exploration will be made available for mining or exploration. It 
is made available subject to reasonably stringent conditions and if these, including 
expenditure conditions, show that the purposes of the Act are not being advanced, 
then the Act and regulations make provision for others who have an interest in those 
purposes on that land to apply for forfeiture so they may exploit the area. There is 
power for a tenement holder to seek exemption from complying with certain 
conditions for cause, and one assumes that it not only for record purposes that a Form 
5 must be filed each year. 
 
It is with that background that where it is found by the Warden that a breach of an 
expenditure condition has been established which the Warden considers is a material 
breach which would justify the making of a forfeiture order or recommending a 
forfeiture order, the Warden should so order unless there are other considerations 
which would tend to support some other disposition of the application to forfeit. 
Clearly, noncompliance with the provisions of the Act and regulations for the 
purposes of  this type of application needs to be more than trivial or technical. What 
amounts to a material breach, will be for the Warden to decide in each case.” 
 
The Full Court of the Supreme Court of Western Australia in Commercial Properties 
Pty Ltd –v- Italo Nominees Pty Ltd (unreported 16 December 1988, Appeal 
2131/1998) said at page 22: 
 
“Failure to comply with expenditure conditions is contemplated by the statute itself as 
of sufficient gravity to justify forfeiture.” 
 
Findings 
 
I make the following findings in respect of this matter 
 
1. The Notices of Defence lodged are irrelevant and do not address the substance of         
each plaint. 
 
2. Mr McDonald offered nothing more than a mere hope of future expenditure on the          
tenements, and only if he can secure a joint venture partner. 
 
3. There has been a total non-compliance with the expenditure conditions by the 
tenement holders of each licence for the current expenditure year and substantial non-
compliance for the previous year. 

 

Conclusions 

 
In view of the above reasons and findings, I consider that the non-compliance is of 
sufficient gravity to justify forfeiture. In my judgment forfeiture of the tenements is  
the only appropriate outcome. A fine in lieu  of forfeiture would be wholly 
inappropriate in the circumstances of this case. 
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Recommendation 

 
Pursuant to section 98(4)(a) I recommend that the two exploration licences be 
forfeited. 

 
 

. 
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