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DECISION UPON APPLICATION TO STRIKE OUT/DISMISS PLAINTS 
FOR FORFEITURE KU1 TO 9/990 

THE PROCEEDINGS 

1  Normandy Bow River Diamond Mine Ltd ("Normandy") lodged 
applications 10 to 18/990 for the grant of certificates of exemption in 
respect of exploration licences 80/2054, 2084, 2085 and mining 
leases 80/108 to 113.  The exemption applications were all lodged on 
16 August 1999.  They all related to a tenement year ending in July 1999.  
The reasons for which the exemptions were sought were specified as those 
being set out in pars (b) and (g) of s 102(2) and (3) of the Mining Act 1978 
("the Act").  All of the exemption applications were objected to by 
Clinton Andela ("Andela").  Each objection was in the same form.  The 
objector disputed that Normandy had expended the amount claimed upon 
the tenements for the subject expenditure year.  Each objection 
specifically stated that no form 5 report had been lodged and that it was 
therefore apparent that only a nominal amount of work, if any, had been 
carried out on the tenement.  The terms of the objection generally 
contended that the grant of a certificate of exemption in each case was not 
justifiable.  It was common ground during the proceedings before me, 
copies of the relevant form 5 reports having been tendered, that, in the 
case of each tenement, form 5's had all been lodged on 18 August 1999, 
which was prior to the date of lodgment of the objections.  I am not aware, 
however, when the lodgment of the form 5's was recorded in the register. 

2  Andela also lodged plaints 1 to 9/990 on 18 September 1999 seeking 
forfeiture of all of the tenements in respect of which an exemption 
certificate had been sought.  The plaints were all worded in the same way 
other than that in each the specified amount of expenditure non-
compliance differed.  Each plaint set out the nature of the plaintiff's claim, 
namely: 

"The Defendant as holder of [the relevant tenement] has failed by 
the amount of [amount specified] to comply with the expenditure 
conditions thereon for the year ending [relevant date specified] of 
July 1999 in that no work has been done on the tenement during 
the said year, no report under Section 68 has been filed and no 
exemption under Section 102 has been obtained." 

3  In each plaint it was alleged that Normandy had failed to comply 
with the expenditure condition by an amount which was identical to the 
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amount of exemption sought by Normandy in respect of that tenement for 
the 1999 expenditure year. 

4  With the agreement of both parties I heard evidence and submissions 
for the purpose of the determination only of the application for the 
certificates of exemption.  It was agreed that the hearing and 
determination of the plaints for forfeiture should await the final outcome 
of the exemption applications.  The hearing of the exemption applications 
took place over several days in October and November 2000 and February 
2001.  In August 2001 my report and recommendation to the Minister in 
respect of the exemption applications was forwarded to the Minister:  
Normandy v Andela [2001] WAMW 19.  On 18 September 2001 the 
Minister granted certificates of exemption in respect of all of the subject 
tenements for the amounts sought in each application.  Andela then sought 
to have the plaintiffs for forfeiture relisted before the Warden for 
determination.  Normandy then lodged an application for all of the plaints 
to be struck out.  The application sought that the plaints all be struck out 
on the ground that they disclosed no cause of action.  At the 
commencement of the hearing of the strike-out application I allowed 
Normandy to amend its application by adding further grounds.  The 
application to strike out, as amended, is as follows: 

"1. Plaints KU1/990 to KU9/990 (inclusive) be struck out 
and/or dismissed on the grounds that they: 

(a) disclose no cause of action; 

(b) cannot succeed because the Plaintiff is barred by 
the principle of issue estoppel from disputing 
facts which have already been decided between 
the parties; 

(c) are oppressive or an abuse of process because the 
plaintiff is seeking by collateral means to 
challenge a determination that has already been 
reached; and/or 

(d) are frivolous and vexation and/or an abuse of 
process in that they are manifestly groundless 
and without foundation in fact or law. 

2. The plaintiff pay the defendant's costs of the plaints, 
including the cost of and occasioned by this application." 
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5  On 23 October 2001, the plaintiff lodged a motion to amend three of 
the plaints for forfeiture.  The motion sought amendment in each case of 
the specified amount of non-expenditure.  Counsel for Normandy did not 
consent to the amendments and I reserved my ruling on them. 

6  Both parties exchanged and filed written submissions.  On 
12 November 2001 I heard oral argument in support of the written 
submissions.  It was agreed by the parties that the exhibits, the transcript 
of the hearing and my recommendation in the hearing of the exemption 
applications, could be taken into account and referred to for purposes of 
the hearing and determination of Normandy's strike-out applications. 

SUBMISSIONS 

Submissions on Behalf of Normandy 

7  Mr Edel and Mr Workman, on behalf of Andela, agreed that a 
Warden has implied power to strike out or otherwise bring to an end a 
plaint for forfeiture which has no basis or foundation at law because it 
cannot succeed.  Mr Edel also argued that the power to strike out extended 
to a plaint which was oppressive or an abuse of process because the 
plaintiff was seeking by collateral means to challenge a determination that 
has already been reached or one which is frivolous and vexatious because 
it is manifestly groundless and without foundation in fact.  It was also 
argued by him that a Warden has an inherent power to grant summary 
dismissal or judgment where there is no real dispute of fact or law or 
which otherwise cannot succeed.  It is said that the basis of such a power 
is to prevent abuse of process and that continuance of litigation that is not 
in the public interest. 

8  Normandy submits that in each plaint three separate causes of action 
are raised, namely, an allegation that no form 5 report has been lodged, an 
allegation that an exemption certificate under s 102 of the Act has been 
granted by the Minister and an allegation of failure to expend an amount 
of money equivalent to the amount sought in the corresponding exemption 
application.  During the hearing of the exemption applications by me, 
form 5 reports for all of the subject tenements for the subject expenditure 
year were produced as exhibits.  As I have previously mentioned, they 
were all lodged on 18 August 1999 which is within the time prescribed for 
such lodgment.  It is said that, therefore, insofar as the course of action 
related to the non-lodgment of the form 5's is concerned, that cause of 
action is without foundation and cannot succeed.  In respect of the 
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allegation that no exemption certificate was obtained, Mr Edel referred to 
his affidavit lodged in these proceedings to which certificates of 
exemption issued by the Minister in respect of the subject tenements for 
the expenditure year in issue were annexed.  That cause of action, it is 
submitted, therefore cannot succeed. 

9  As to the said third cause of action, namely, the allegation of failure 
to expend a sum of money equivalent to the amount sought in the 
application for exemption concerning each respective tenement, the effect 
of Mr Edel's submission was that the plaints expressly and specifically 
targeted the amount of exemption sought by the exemption application 
made for each tenement and could not be said to have been directed at any 
other amount, in particular, the amount of expenditure claimed in each 
form 5.  My attention was drawn to the fact that no mention is made in the 
plaints of claimed expenditure and it is said that the contrary is in fact 
suggested by the allegation that no form 5 had been lodged.  It is said that 
the use of the words "… in that no work has been done …" do not 
constitute a discrete and separate allegation but, to the contrary, simply 
amplify the allegation of failure to comply with the specified amount, 
being the amount of exemption sought in each instance. 

10  Alternatively, Mr Edel submits that if it is the case that the plaints are 
taken to have put in issue any amounts claimed in the form 5 reports 
which were lodged, then an issue estoppel arises in these proceedings 
from a finding of fact expressed by me in my report and recommendation 
to the Minister in connection with the earlier exemption applications.  In 
that regard, reliance is placed upon par 22 of my report and 
recommendation in which I said: 

"I am satisfied that the expenditure claimed by Astro during the 
year the subject of these proceedings is expenditure which was 
incurred on the subject tenements." 

11  Counsel then went on to say that in order to make out an issue 
estoppel it was necessary to establish that there had been a decision by a 
competent court or tribunal of a final character of the same question as 
that was sought to be put in issue by the plea in respect of which the 
estoppel is claimed between the same parties.  He submitted that issue 
estoppel could apply to decisions of tribunals, as well as courts, that one 
determining factor was whether or not the body making the decision was 
classified as acting "judicially" or as a "tribunal".  He referred to 
commentary by Ipp J in Re Calder; Ex parte Gardner (1999) 20 WAR 
525.  In that decision his Honour said that a Warden was required to act 
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judicially in hearing an application for an exemption even though the 
nature of the proceeding itself was administrative.  It was submitted that 
my finding of fact in the exemption applications was of a final character 
in that it did not leave anything to be judicially determined or ascertained 
and that it was a complete finding of facts as it stood. 

12  Normandy also placed reliance upon the principle of Anshun 
estopped, as expressed in Port of Melbourne Authority v Anshun Pty Ltd 
(1981) 147 CLR 589 at 603.  It was submitted that, in all the 
circumstances, the objector in the exemption proceedings should have 
sought that the Warden determine the issue of whether or not the amounts 
of expenditure claimed had in fact been expended. 

13  In his reply to Mr Workman's submissions Mr Edel submitted that it 
was not correct to say that it was not necessary for the Warden to have 
determined in the exemption proceedings whether or not the amount 
claimed as expenditure in the form 5's had in fact been expended.  
Mr Edel said that evidence of the form 5 claimed expenditure needed to 
be led because, if the expenditure was established, it would be relevant to 
the making of the Warden's recommendation and the final determination 
by the Minister as to whether or not it was appropriate to grant a 
certificate of exemption.  Counsel disputed that it had always been 
envisaged by the parties that separate evidence would be given at the 
hearing of the plaint, if the hearing proceeded, after final determination of 
the exemption applications.  It was said that the defendant always 
understood that the plaints would be dismissed or withdrawn if the 
exemptions were obtained. 

14  Normandy submitted that the application to proceed with the hearing 
of the plaints was an abuse of process, which should not be permitted.  He 
referred to what Mason CJ, Deane and Dawson JJ said in Walton v 
Gardner (1993) 177 CLR 378 at 393, namely: 

"Proceedings before a court should be stayed as an abuse of 
process if, notwithstanding that the circumstances do not give 
rise to an estoppel, their continuance would be unjustifiably 
vexatious and oppressive for the reason that it is sought to 
relitigate anew a cause which has already been disposed of by 
earlier proceedings." 

15  In respect of Andela's application to amend the plaints, Mr Edel 
submitted that the plaintiff was seeking to introduce a new issue and that 
the amendment should be refused because it offended the rule of practice 
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in Weldon v Neale (1887) 19 QBD 394 and, further, because the 
defendant would be prejudiced by the making of such an amendment.  In 
support of the submission of prejudice, an affidavit of Mr Prentice sworn 
7 November 2001 had been lodged with Normandy's reply to 
Mr Workman's submissions.  In essence, Mr Prentice stated that he had 
read the plaints as being directed only at the non-compliance in 
expenditure which was the subject of the exemption applications.  He said 
that it was his understanding that upon the granting of exemptions by the 
Minister the plaints would proceed no further.  He said it was for that 
reason that he had instructed Mr Edel that Normandy would be content for 
the exemption applications to be dealt with first and the plaints adjourned 
sine die pending the outcome of the exemption applications.  He said in 
his affidavit that prejudice would flow from the amendments being 
allowed in respect of the three plaints (2, 3 and 5/990) because if he had 
realised that the plaintiff would dispute the amount claimed as 
expenditure in each of the form 5's, Normandy would have insisted that 
the plaints and the exemption applications be heard at the same time.  He 
said that the evidence would have been the same and that to conduct a 
further hearing for the plaints with the amendments being allowed would 
result in considerable extra expense and delay arising.  Any delay, he said, 
would affect the defendant's ability to raise capital and proceed with its 
mining and exploration plans, the tenements being included within a 
single project. 

16  In respect of the rule in Weldon v Neale, Mr Edel submitted that the 
rule has application to the amendment of plaints under the Mining Act.  
He referred to two previous Wardens' decisions, namely, Lucas v Asian 
Construction Pty Ltd; unreported, Perth Warden's Court; 22 February 
1989 and List v Square Gold Minerals Ltd; unreported, Southern Cross 
Warden's Court; 1 May 1986.  He made reference to commentary in 
Cairns, Australian Civil Procedure (3rd ed; 1992) at 223 where the 
learned author said: 

"In this context, the concept of cause of action is wider than the 
frequently used definition … The prohibition is directed to 
altering a cause of action in the sense of altering the claim of 
case outside the limitation period.  Once the period has expired 
the Plaintiff is not allowed to make a new case or a new claim.  
To do so is said to introduce a new cause of action.  What the 
court must decide is whether the amendment would make the 
claim essentially different from that originally pleaded … A 
cause of action for the purpose of deciding on a proposed 
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amendment, simply means a new case, it need not differ in legal 
quality from what has already been alleged." 

17  Counsel argues that the amendments, if allowed, will change the 
whole nature of the plaintiff's claim by allowing a challenge to the 
expenditure claimed in the form 5's, which expenditure had not been 
challenged by the initial plaints. 

Submissions on Behalf of Andela 

18  Mr Workman submitted that there were not three separate causes of 
action contained within the plaints.  He said that the allegation that no 
report had been filed under s 68 (ie, form 5) and the allegation that no 
exemption had been granted under s 102, were merely matters which 
related to prima facie proof as to noncompliance with the expenditure 
requirements as expressed in Commercial Properties Pty Ltd v Italo 
Nominees Pty Ltd, unreported; SCt of WA; 16 December 1988.  He also 
submitted that, although the amounts specified in each of the plaints is the 
same as that sought in each exemption application for the respective 
tenement, nevertheless, the effect of the decisions in Savage v Teck 
Explorations Ltd, unreported; SCt of WA; Library No 7285; 
16 September 1988 and Ex parte W J Flint; Ex parte Nexus Minerals 
NL, unreported; SCt of WA; Library No 950570; 2 October 1995, is that 
there is no need to specify in a plaint for forfeiture based upon 
expenditure non-compliance any alleged amount of non-compliance.  
Mr Edel's response to that submission, in his reply, was simply that 
whether or not it was necessary to allege a specific amount of expenditure 
noncompliance, in this case the plaintiff had in fact chosen to specify a 
certain sum and, having done so put Normandy on notice thereby that the 
expenditure claimed in the form 5's was not in issue; it is said that the 
plaintiff is bound by the particularised allegation.  Reliance in that regard 
was placed upon Peko Exploration Ltd v GHK Mining Pty Ltd, 
unreported; SCt of WA; Library No 970613; 14 November 1997 per Ipp J 
at 5.  On behalf of Andela it was submitted that it was, in any event, open 
to the plaintiff to call into question at least the amount of expenditure 
claimed in the form 5's up to the amount specified in each plaint. 

19  As to the application of the principles of estoppel, Mr Workman said 
that the question in issue in exemption application proceeding before the 
Warden is whether or not the holder is entitled to have recommended by 
the Warden that the Minister grant a certificate of exemption.  The 
question to be decided by the Warden, it is said, is whether the tenement 
holder is within the criteria set out in s 102(2) or (3).  Actual expenditure, 
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is not a matter, it is said, which must be determined by the Warden in 
considering exemption applications; it is something which must be 
determined in proceedings on the forfeiture plaints.  Mr Workman 
submitted that my finding at par 22 of my report and recommendation to 
the Minister on the exemption application was confined in its operation to 
the exemption proceedings and was not binding or final in respect of the 
forfeiture plaints. 

20  As to Anshun estoppel, Mr Workman submitted that there was no 
occasion for the application of such an estoppel because the issue as to 
claimed expenditure is central in the forfeiture proceedings and was not so 
in the exemption proceedings and, in any event, it had been agreed 
between the parties that the exemption proceedings and the forfeiture 
proceedings be heard and determined separately. 

ISSUE ESTOPPEL IN ADMINISTRATIVE PROCEEDINGS 

21  In Halsbury's Laws of Australia (190-40) it is said: 

"A final judgment by a competent tribunal may affect subsequent 
proceedings between the same parties in three different ways.  
First, the judgment extinguishes any cause of action which is the 
subject of the decision.  If established, the cause of action is said 
to merge in the judgment; if rejected, the parties are estopped 
from claiming that the cause of action exists.  Consequently, no 
further proceedings may be brought as between the parties or 
their privies to enforce that particular cause of action.  This 
effect is referred to as 'res judicata' or 'estoppel per rem 
judicata'.  Secondly, the judgment of a court is a conclusive 
determination not only of the ultimate finding in the case but also 
of all the issues necessary to the decision.  Hence, an issue of fact 
or of law so determined cannot afterwards be raised between the 
same parties or their privies in subsequent proceedings brought 
to pursue some other claim or cause of action.  This effect is 
referred to as 'issue estoppel'.  Thirdly, the decision may 
preclude the parties or their privies from raising in future 
proceedings causes of action or issues, which they could and 
should have raised in the form of litigation.  This expression of 
the doctrines of res judicata and issue estoppel is referred to as 
'Anshun estoppel'.  Although generally a judgment only creates 
an estoppel as between the parties to the judgment and those who 
claim through them, certain judgments determining the status of 
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persons or things described as judgments in rem, are binding on 
all the world." 

22  Reference is made, by way of footnote, to a number of cases in 
support of those propositions.  In particular, reference is made to the 
decision in Blair v Curran (1939) 62 CLR 464 at 531-2, to Carl Zeiss 
Stiftung v Rayner and Keeler Ltd (No 2) (1967) 1 AC 853 (upon which 
Mr Edel placed some reliance), and to Port of Melbourne Authority v 
Anshun Pty Ltd (1981) 147 CLR 589. 

23  In Halsbury (190-100) under the heading "Issue Estoppel" it is said: 

"Principle  A final judgment by a competent tribunal creates an 
issue estoppel in that it forever binds the parties and all those 
who claim through them in respect of any issue of fact or law 
which was legally indispensable to that decision.  The parties are 
bound in the sense that they are precluded in subsequent 
proceedings from asserting, as against other parties to the 
judgment, to the contrary of any issue fundamental to the 
judgment.  Unlike res judicata, the plea of issue estoppel may 
succeed although the causes of action in the two cases are 
entirely different.  It is not sufficient that the issue was raised in 
the former proceedings or even that the tribunal made a finding 
upon it.  The doctrine of issue estoppel will only apply where an 
issue ruled upon by a court in earlier proceedings was 
indispensable or fundamental to the ultimate decision in the case.  
A practical test of whether a finding is fundamental is to ask 
whether it is possible to appeal against the finding.  The estoppel 
may arise from a finding expressed in negative terms.  An issue 
estoppel may arise in respect of a question of law just as it may 
arise in respect of a question of fact.  In matters of fact, issue 
estoppel is confined to those ultimate facts which form the 
ingredients of the cause of action.  There is no estoppel as to 
evidentiary facts found in the course of determining the 
affirmative or negative of an issue.  Accordingly, there is nothing 
to prevent a party from tendering in a later proceeding in 
relation to a particular issue facts negatived in an earlier 
proceeding when they were tendered in relation to a different 
issue.  In determining whether an issue estoppel has been made 
out, the court may look at the record, including the reasons for 
judgment, of the court whose determinations are said to create 
an estoppel." 
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24  At 190-105 of Halsbury it is said: 

"Judgments capable of giving rise to issue estoppel  The 
requirements for a judgment capable of giving rise to an issue 
estoppel are in principle the same as those for judgment giving 
rise to res judicata, that is, the decision must be a final judgment 
of a competent tribunal making a judicial, as opposed to an 
administrative decision.  The doctrine of issue estoppel is not 
limited to courts of record; it extends to the decision of any 
tribunal which has jurisdiction to decide finally a question 
arising between parties, even if it is not called a court, its 
jurisdiction is derived from statute or from the submission of 
parties, and it only has temporary authority to decide a matter 
ad hoc.  The tribunal must have possessed jurisdiction to decide 
the issue conclusively between the parties and for all purposes 
and not merely incidentally and for a limited purpose.  A 
decision by an administrative body not affording the opportunity 
to present evidence or argument does not create an issue 
estoppel." 

25  By way of judicial support for those propositions reference is made, 
inter alia, to the decision of Gibbs J in Administration of the Territory of 
Papua New Guinea v Daera Guba (1972) 130 CLR 353 at 451. 

26  In Waddington v Silver Chain Nursing Association [1998-9] 20 
WAR 269 the Full Court of the Supreme Court of Western Australia 
considered the question of whether or not issue estoppel arose out of a 
finding by a review officer made under s 62 of the Workers Compensation 
and Rehabilitation Act 1981 (WA) in respect of a worker's physical fitness 
and vocational ability to carry out a particular type of employment.  The 
Court consisted of Malcolm CJ and Kennedy and Owen JJ.  A single 
judgment was delivered by the Court.  The Court said (p10): 

"Issue estoppel can apply to an issue of fact or law.  The 
principle underlying issue estoppel was stated by Dixon J in 
Blair v Curran (1939) 62 CLR 464 at P531 as follows: 

'A judicial determination directly involving an issue of 
fact or of law disposes once and for all of the issues, so 
that it cannot afterwards be raised between the same 
parties or their privies.' 

In Mayne Nickless Ltd t/as Wards Express v Mayne, 
unreported; FCt SCt of WA; Library No 960736; 19 December 
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1996 Kennedy J at 8, Pidgeon J at 19 to 21 and Owen J at 2 to 3 
held that while a review officer was not deemed to be 'a court'; 
by s 84ZD was not bound to apply the rules of evidence; and it 
was required by s 84ZA to act 'fairly, informally and quickly' in 
the resolution of disputes, he must nonetheless, act judicially.  
See also Summit Homes v Lucev, unreported; FCt SCt of WA; 
Library No 960182; 3 April 1996; and McNair v Press Offshore 
Ltd, above.  These decisions are consistent with the principle 
stated by Gibbs J in Administration of Papua New Guinea v 
Daera Guba (1972) 130 CLR 353 at 453 that the doctrine of 
estoppel extends to the decision of any tribunal which has 
jurisdiction to decide finally a question arising between the 
parties, even if it is not called a court, and if jurisdiction is 
derived from statute or from the submissions of parties, and it 
has only temporary authority to decide ad hoc.  Clearly in 
conducting the review and making his decision on the evidence 
before him the review officer was acting judicially and his 
decision the subject of the appeal was a judicial decision in the 
relevant sense. 

The application of issue estoppel to an issue of fact, however, is 
confined to an issue of ultimate fact.  In McNair v Press 
Offshore Ltd at 196 Owen J said: 

'In matters of fact the issue estoppel is confined to those 
ultimate facts which form the ingredients in the cause of 
action, that is, the title to the right established.  Where the 
conclusion is against the existence of the right or claim 
which in point of law depends upon a number of 
ingredients or ultimate facts, the absence of any one of 
which would be enough to defeat the claim, the estopped 
covers only the actual ground upon which the negative 
finding was made.  Matters of law or fact that are 
subsidiary or collateral are not covered by the estoppel.  
Findings, however, deliberate and formal, which concern 
only evidentiary facts and not ultimate facts forming the 
very title to rights give rise to no preclusion; Blair v 
Curran (1939) 62 CLR 464 at 531-32.'" 

27  The Full Court also said in Waddington (p12): 

"More recently, issue estoppel has been recognised as applying 
to review officers where they, like judges, have the power to 
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finally decide issues between parties.  Review officers have this 
power under the Act.  In McNair v Press Offshore Ltd (above) at 
194 Kennedy J said: 

'It has been held in Summit Homes v Lucev … that 
review officers … exercise judicial functions and are 
bound to act judicially in the discharge of their duties.  
Furthermore, by s 84ZA of the Act, the function of the 
review officer is to "resolve" the dispute between the 
parties.  By s 84ZN, the decision of the review officer is 
not open to question or review in any court, subject only 
to an appeal to a Compensation Magistrate when a 
question of law is involved.  In the circumstances the 
review officer has the power "to decide finally" the 
question which arose between the parties.' 

As noted by Owen J in McNair v Press Offshore Ltd (above) at 
197, '[u]nlike the [Workers Compensation Board], a review 
officer is not deemed by the statute [the Act] to be a "court"'.  
However, this does not prevent a finding of fact by a review 
officer attracting the doctrine of issue estoppel.  The doctrine 
applies because the review officer has the power to finally decide 
an issue of fact." 

28  The Full Court in Waddington's case noted that the review officer 
had concluded that he did not accept the evidence of the worker and that 
he was not satisfied that the worker had sustained an injury as had been 
claimed and therefore, the review officer concluded no disability had been 
suffered.  In the Full Court Kennedy, Pidgeon and Owen JJ held that there 
was an issue estoppel which arose on the basis that the decision of the 
review officer was a final decision on a question of an ultimate fact upon 
which the existence of the cause of action depended. 

29  One of the cases mentioned by the Full Court in Waddington's case 
was that of EGRI v DRG Australia (1988) 19 NSWLR 600.  That is a 
decision of the NSW Court of Appeal.  McHugh JA said [603]: 

"A final decision, once given by a competent tribunal, forever 
binds the parties and all those who claim through them in respect 
of any issue of fact or law which was legally indispensable to 
that decision:  Blair v Curran (1939) 62 CLR 464 at 531-32 and 
Brewer v Brewer (1953) 88 CLR 1 at 15-16.  However, no issue 
estoppel arises concerning evidentiary facts, no matter how 
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fundamental they may have been in the chain of proof or 
reasoning concerning the decision on an ultimate issue:  Brewer 
v Brewer [at 14] and Thoda v Thoda [1964] P 181 at 198." 

30  McHugh J then went on to quote from Dixon J in Blair v Curran at 
532.  In the case of EGRI, Clark JA [607] also quoted from Dixon J in 
Blair's case at 532-32 where Dixon J commented that in matters of fact 
the issue estoppel is confined to ultimate facts which form the ingredients 
in the cause of the action.  Clark JA went on and said: 

"The principles are not in doubt but the difficulty lies, as Dixon J 
pointed out, in distinguishing between those matters fundamental 
to the decision, or necessarily involved in it as its legal 
justification or foundation, for matters which are not in point of 
law the essential groundwork of the conclusion." 

31  He also said [610]: 

"It is not a necessary condition of an estoppel arising from such 
a finding that it be made in the determination of an issue which is 
identical with the issue in the later proceedings.  It is sufficient if 
the finding, of fact or law or mixed fact and law, is made in 
respect of an identical question notwithstanding that the question 
may fall to be decided in the course of determination of issues 
which are not identical." 

32  Mahoney JA agreed with the reasons of Clark JA. 

CONCLUSIONS ON THE ISSUE ESTOPPEL 

33  In my opinion, no issue estoppel arises out of my earlier report and 
recommendation to the Minister upon the exemption applications in 
connection with any relevant legal or factual issue related to the matter of 
whether or not Normandy expended the amount claimed in the form 5's 
during the relevant period or whether or not it is now open to Andela to 
put such expenditure in issue.  My reasons for coming to that conclusion 
are as follows. 

34  I consider that when making my report and recommendation to the 
Minister in connection with the exemption applications pursuant to s 102 
of the Act, I was not making any final determination or judgment of fact 
nor of law.  It is my opinion that a Warden is required, when reporting to 
the Minister pursuant to s 102(6) of the Act, to set out sufficient factual 
and legal conclusions on the part of the Warden to enable the Minister to 
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understand the basis of the Warden's recommendation.  In 
subsection 102(6) no express mention is made of any "finding" to be made 
by the Warden.  However, in s 102(7), in respect of mining leases, not in 
respect of other tenements, it is said:  "… where the Warden finds that the 
reasons given by the holder of the mining lease are sufficient to justify the 
granting of a certificate of exemption …".  In s 102(6), in respect of 
applications for exemption concerning all tenements, including mining 
leases, the Warden is required to transmit to the Minister his report 
containing a recommendation and "… setting out his reasons for that 
recommendation".  In my opinion, the express requirement in ss 102(6) 
and (7) that the Warden set out reasons in his report to the Minister means 
that the Warden should express, if able to, a view as to the factual context 
in which the exemption application is made as part of the setting out of 
the reasons for the recommendation.  In other words, the recommendation 
is not to be made by the Warden to the Minister in the absence of some 
expression of conclusions of fact of the Warden arising from the evidence 
unless the evidence is insufficient to enable the Warden to arrive at any 
such conclusions at all.   Pursuant to reg 56 the Warden is obliged to 
receive evidence in support of the application and any objection.  In my 
opinion, however, any obligation or requirement upon the Warden to 
express a conclusion as to the facts for the benefit of the Minister in the 
course of, and as part of, reporting and recommending to the Minister, 
does not result in such a conclusion of the facts being properly 
characterised as a final judgment or final determination for purposes of 
the doctrine of issue estoppel. 

35  There is nothing in the Act or regulations which expressly, or in my 
opinion impliedly, binds the Minister to accept any conclusion of fact 
which is, expressly or impliedly, included in a Warden's report.  There is 
nothing in the legislation which I consider has the effect of making any 
such conclusions of fact as are contained within any report and 
recommendation of a Warden or within anything said by a Warden in the 
course of dealing with an exemption application binding upon the parties 
to any other proceedings which are already before or may come before the 
same or any other Warden. 

36  As has been mentioned, at par 22 of my decision on the exemption 
application (Normandy v Andela [2001] WAMW 19) I said that I was 
satisfied that the expenditure claimed in the form 5's had been incurred on 
the subject tenements.  In my opinion, that was not a conclusion or a 
finding of fact which was fundamental to the resolution of the application 
before me.  The question before me was whether or not the facts revealed 
sufficient reason or reasons for the grant of a certificate of exemption in 
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the amount sought.  Even if I had found that no expenditure as claimed 
had been incurred, that, of itself, could never have necessarily been finally 
determinative of the issue as to whether or not there was otherwise 
sufficient reason to justify the grant of a certificate of exemption.  The 
fact that expenditure had been claimed which had not in truth been 
expended or which was not allowable, may well play a significant role in 
what the Warden recommends and in the outcome of the final 
determination by the Minister of the application for the grant of a 
certificate of exemption, however, it could not be said that it was a matter 
of fact, in the case before me, which was an ultimate fact which formed an 
essential ingredient in the exemption application).  In my opinion, it was a 
fact, which, in the context of the application itself and in the context of the 
proceeding then being heard by me, was only an evidentiary fact.  It was 
not a fact which was indispensable to the decision in the case which I was 
required to make, namely, what my recommendation to the Minister 
would be, nor was it indispensable to the ultimate decision to be made by 
the Minister as to whether or not a certificate of exemption would be 
granted. 

 37  In Re Calder; Ex parte Gardner (1999) 20 WAR 525 and 
Re Malley; Ex parte Gardner [2001] WASCA 29, the Supreme Court of 
Western Australia has made it clear that where a Warden has a function of 
merely making a recommendation to the Minister and where the Minister 
is not bound to act in accordance with the Warden's recommendations, 
then the Warden is acting administratively and not judicially.  In the case 
of an application for the grant of a certificate of exemption pursuant to 
s 102 of the Act, the Warden is acting administratively and not judicially.  
That is another reason why, in my opinion, issue estoppel has no 
application in the matter now before me arising out of my earlier 
recommendation on the exemption applications. 

38  I do not accept the submissions of Mr Edel which were to the effect 
that the same question in issue was involved in the exemption applications 
as is involved in the plaints for forfeiture.  The issue in the exemption 
applications was whether or not, in all the circumstances, there was a 
reason or were reasons which justified the granting of a certificate of 
exemption.  The issue before the Warden in respect of the plaints is 
whether or not there has been a failure to comply with the expenditure 
requirement in respect of the tenement and whether the Warden is 
satisfied or not satisfied that such failure is of sufficient gravity in the 
circumstances to justify forfeiture.  The Minister will ultimately give 
consideration, as he thinks fit, to the same essential issue of expenditure 
non-compliance for purposes of deciding whether the licence or lease 
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should be forfeited or, in the alternative, whether a monetary penalty be 
imposed on the holder or that there should be no forfeiture or penalty.  In 
giving consideration to such matters neither the Warden nor the Minister 
is concerned to ask the question whether or not there are reasons for any 
proven expenditure non-compliance, which would justify the granting of a 
certificate of exemption. 

ANSHUN ESTOPPEL 

39  In support of his submission that Anshun estoppel arose in the 
circumstances, Mr Edel made reference to the decision of Port of 
Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589 at 603.  As 
he expressed it, Mr Edel said that the decision established that an estoppel 
arises where it appears that a matter relied upon as a cause of action in 
subsequent proceedings was so relevant to the subject matter of prior 
proceedings between the parties that it would have been unreasonable not 
to rely upon it.  He said that in the exemption application proceedings a 
certificate of exemption had been sought and the objection had the effect 
that it was relevant to the exercise of the Warden's discretion in deciding 
whether or not to recommend an exemption certificate be granted whether 
or not the expenditure reported in the form 5 report had actually been 
expended or not.  He said it should have been raised by the defendant and 
in fact was raised.  Mr Workman's response was that Anshun estoppel 
could not apply where the issue as to expenditure was the central issue in 
only the forfeiture proceedings and, further, that it had been agreed that 
the exemption proceedings and the forfeiture plaints be heard and 
determined separately. 

40  I agree with Mr Workman.  The issues are not the same in each 
proceeding and, in my opinion, given the agreement that the proceedings 
be dealt with separately, and in the absence of any agreement that the 
evidence in one would constitute the evidence in the other, it cannot be 
said that it was inappropriate or improper or unfair that the issue whether 
or not expenditure claimed had in fact been expended was not raised and 
fully argued as an issue which should have been entirely dealt with and 
disposed of in the exemption proceedings. 

41  In Lambidis v Commissioner of Police (1995) 37 NSWLR 320 
Kirby P considered the application of Anshun estoppel in administrative 
proceedings.  He said [324]: 

"A surer foundation for the doctrine of issue estoppel must be 
found.  It must be one that recognises that, in State jurisdiction at 
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least, tribunals exhibit a great variety of rules for their 
constitution, functions and procedures; … it is therefore safer to 
ground the capacity of a tribunal to give rise to an issue estoppel 
binding on the same parties in later litigation in considerations 
which pay regard to the composition, functions and procedures 
of the tribunal rather than in the title which it has been given." 

42  Kirby P also said [325E]: 

"Even if, contrary to my conclusion, determinations by tribunals, 
as such, could not give rise to issue estoppels because based on 
notions of pleading and the law of evidence inappropriate to a 
tribunal such foundations would have no application to the 
operation of Anshun estoppels.  Such estoppels are not so based.  
They depend upon considerations of public policy and the 
reasonableness of the conduct of the litigants.  Those 
considerations apply equally to tribunals such as GREAT as to 
courts." 

43  His Honour went on to say [327F]: 

"In order, therefore to decide the scope and operation of any 
issue estoppel or Anshun estoppel arising from the determination 
of GREAT, it is necessary to direct attention to precisely what it 
was that GREAT was authorised to, and did, decide." 

44  In my opinion, no Anshun estoppel arises in the present proceedings 
from the conduct of or any other aspect of the hearing of the exemption 
applications. 

THE APPLICATION TO AMEND THE PLAINTS 

45  As I have previously mentioned, all nine plaints for forfeiture stated 
that the nature of the claim of the plaintiff was that the defendant had 
failed by an amount exactly the same as the amount in respect of which a 
certificate of exemption had been sought for each tenement to comply 
with the expenditure condition for the year in question.  In all but three of 
the plaints the amount of non-expenditure alleged exceeded the amount of 
expenditure claimed in respect of the tenement by the defendant during 
the year in question.  The three tenements in respect of which that did not 
occur were E80/2084 and E80/2085 and M80/109.  In those three cases 
the amount of claimed expenditure set out in the form 5's exceeded the 
amount of the exemption sought.  In all other cases, the amount of the 
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exemption which was sought exceeded the amount claimed.  The 
application by Andela seeks an amendment which, in respect of E80/2084 
and E80/2084 and M80/109, would insert in lieu of the amount specified 
in the original plaint as being the amount of non-expenditure, an amount 
identical to the amount of expenditure claimed in respect of each of those 
tenements.  The objective of so amending is to enable the plaintiff to put 
in issue and attack the whole of the amount of claimed expenditure for 
those three tenements rather than only part of the amount of claimed 
expenditure. 

46  Mr Workman argued that the effect of the decision of Malcolm CJ in 
Savage v Teck (supra) is that it is not necessary to specify in a plaint for 
forfeiture the amount of non-expenditure alleged.  He has also submitted 
that in plaint proceedings the plaintiff can call into question the 
expenditure claimed in the form 5's up to the amount specified in the 
respective plaint for the tenement, which has been plainted. 

47  In response to that submission Mr Edel has stated that whether or not 
it is necessary to specify the amount of alleged non-expenditure, in the 
present matters the plaintiff did in fact do so and, in so doing, effectively 
put the defendant on notice that the expenditure claimed in the form 5's 
was not in issue.  He made reference to the comments of Ipp J in Peko 
Exploration Ltd v GHK Mining Pty Ltd, unreported; SCt of WA; 
Library No 970613, 14 November 1997 (at page 5), where his Honour 
said: 

"The legislative provisions relating to the use of forms identified 
a design to ensure that when applications for exemption and 
forfeiture came before the Warden the issues are properly 
defined.  The various forms are, of course, not pleadings, strictly 
pleadings but they fulfil a similar purpose.  Proper compliance 
with forms results in the issues being crystallised and the parties 
involved being given a reasonable notice of the case each has to 
meet.  As with pleadings, the parties are informed about the 
matters which are truly in dispute, though they become able to 
prepare properly for the hearing and the admissibility of the 
evidence of the hearing is thereby facilitated." 

48  Mr Edel also included in his submissions reference to the decision of 
Savage v Teck Explorations Ltd, (unreported; FCt SCt of WA; 
Library No 7285; 16 September 1988) in which the matter then before the 
Full Court arose out of plaints for forfeiture of prospecting licences.  No 
particulars had been provided to the tenement holder indicating in what 
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respect there had been an alleged failure to comply with the expenditure 
requirements.  Malcolm CJ said [P5]: 

"While the rules of pleading may have no application with 
respect to an application for forfeiture, the defendant in such 
proceedings is clearly entitled to know with some degree of 
certainty what grounds are alleged as the basis for the 
application." 

49  Mr Edel again drew my attention to the fact that in each case the 
amount of alleged non-expenditure specified in the plaint was exactly the 
same as the exemption amount sought by the defendant. 

50  In specifically addressing the application for leave to amend the 
plaints, Mr Edel submitted that the amendments were not necessary to 
determine a question and issue between the parties, that the amendments 
offended the rule in Weldon v Neale and that, in any event, general 
prejudice would flow to the defendant were they allowed.  He said that the 
rule in Weldon v Neale had application because the amendments sought to 
introduce a new and independent cause of action.  It was further submitted 
that the rule is not limited in its application to the introduction of "a new 
cause of action" in the strict sense of the term.  Reliance is placed upon 
commentary in Marshall v London Passenger Transport Board (1936) 3 
AER 83 at 87 where Lord Wright said that an amendment should be 
refused if it "… involves a new departure, a new head of claim, or a new 
cause of action …".  Counsel also referred to Cairns Civil Procedure at 
223 where the learned author said: 

"… The prohibition is directed to altering a cause of action in the 
sense of altering the claim or case outside the limitation period.  
Once the period has expired the plaintiff is not allowed to make a 
new case or a new claim.  To do is said to introduce a new cause 
of action.  What the court must decide is whether the amendment 
would make the claim essentially different from that originally 
pleaded … a cause of action for the purpose of deciding on a 
proposed amendment simply means a new case, it need not differ 
in legal quality from what has already been alleged." 

51  Mr Edel submits that the whole nature of the plaintiff's claim will 
change if the plaintiff is allowed to attack the expenditure claimed in the 
form 5's rather than the amount of expenditure referred to in the 
exemption applications.  Mr Edel said that if the plaintiff intended to 
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challenge the amounts of expenditure claimed in the form 5's, he should 
have done so within the eight-month limitation period. 

CONCLUSIONS IN RESPECT OF THE AMENDMENT APPLICATION 
AND THE STRIKE-OUT APPLICATION 

52  In my opinion, the plaints all unequivocally target an identified 
amount as being the amount of expenditure in respect of which it is 
alleged the tenement holder failed to comply with the prescribed 
expenditure requirement.  In every plaint, the amount specified is 
precisely the amount sought in the corresponding exemption application.  
That I consider to be no mere coincidence; I am satisfied that the intention 
of the plaintiff was to take advantage of the implied admission by the 
tenement holder, arising from the exemption application in each case 
wherein a specific amount of expenditure in respect of which an 
exemption was sought had been identified.  I consider that the "issue" or 
"cause of action" raised in each of the plaints was not simply that the 
holder had failed at large to comply with the expenditure condition but, 
rather, that the holder had failed by the specified amount to comply with 
the expenditure condition.  I consider the words "…in that no work has 
been done on the tenement during the said year, no report under 
Section 68 has been filed and no exemption under Section 102 has been 
obtained" together comprise particulars of the primary issue or cause of 
action and do not, individually or in any combination, create a separate 
cause of action.  Nor, in my opinion, can it be said that, in the context, 
because of the broadness of language used therein, could they be said to 
either expand or embrace and include within themselves what I consider 
to be the sole cause of action.  The words "… in that …", in my opinion, 
can have no other effect, upon a reasonable interpretation, than that they 
are statements of material fact which the plaintiff says comprise and 
disclose the cause of action or the issue being put before the Warden and, 
ultimately, before the Minister for determination. 

53  I was referred to comments made by Malcolm CJ in Savage v Teck 
Explorations Ltd (supra) [at 5 and 6] where his Honour said that the 
defendant to a plaint for forfeiture is entitled to know with some degree of 
certainty what grounds are alleged as the basis for the plaint and, further, 
where he said: 

"Having regard to the terms of s.96(2) when read with R.15(1) of 
the Mining Regulations, it would be necessary to specify in 
respect of what year and by what amount it was alleged that 
there was a failure to comply with the expenditure requirements." 
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54  I was also referred to what was said by Rowland J (with whom both 
Franklyn and Ipp JJ agreed) in Flint v Nexus Minerals NL [at 10 to 11] in 
respect of those comments by Malcolm CJ.  Rowland J said: 

"[The Warden] seems to have regarded the comments made by 
Malcolm CJ in Savage v Teck Explorations Ltd (supra) as a 
statement binding upon him as a matter of law.  There is no 
doubt that it is good sense, as a matter of practice, to give full 
particulars of a plaint seeking forfeiture, but that is not 
demanded under the regulations.  What is required, and is 
prescribed, is the 'nature of the claim' and the 'nature of the 
relief'". 

55  In Savage's case neither Wallace nor Kennedy JJ made any comment 
about the need to specify the subject year or any amount of alleged 
expenditure noncompliance in a plaint for forfeiture.   

56  Mr Edel, in connection with submissions as to the nature and scope 
of the plaintiff's claim, referred to and relied upon Malcolm CJ's 
comments in Savage's case as to the entitlement of the defendant to know 
what grounds are alleged as a basis for the forfeiture application.  He also 
drew my attention to what Ipp J said in Peko Exploration Ltd v GHK 
Mining Pty Ltd (supra), namely, that, although the prescribed forms in the 
legislation are not pleadings as such, nevertheless they fulfil a similar 
purpose and proper compliance results in the parties being given a 
reasonable notice of the case that each has to meet.  That, his Honour said, 
means that the parties are informed about matters which are in dispute, 
they may therefore prepare properly for hearings and admissibility of 
evidence is thereby facilitated. 

57  As Mr Edel said in his submissions, regardless of whether or not the 
plaintiff is required to set out the amount of alleged non-expenditure in 
the plaint or to later provide it by way of particulars, in this case the 
plaintiff chose to particularise an amount of non-expenditure and, went 
further than that and identified an amount identical to the amount of 
exemption sought in the previously lodged applications for exemption.  
What that did was to put in issue and, in my opinion, only put in issue, the 
question of whether or not there had been an expenditure noncompliance 
in that amount and, further, whether or not such a noncompliance was in 
the circumstances of each case of sufficient gravity in the opinion of the 
Warden to justify forfeiture and thus to justify the making of a forfeiture 
recommendation to the Minister. 
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58  In my opinion, one of the purposes in the legislative requirement that 
an application for forfeiture is to be made by way of plaint in a prescribed 
form, and where the form requires the nature of the claim and the nature 
of the relief sought to be specified, and where the matter must go to the 
Minister for ultimate determination, define and limit at that 
commencement stage of the proceedings the question or issue which the 
Minister will ultimately have to decide.  It is not, in my opinion, the 
intention of such a prescribed process that, merely by initiating a 
proceeding which will ultimately result in the Minister making a final 
determination upon the question of forfeiture, the applicant or plaintiff can 
use the plaint as a vehicle to later raise unidentified issues at large or to 
later raise for determination issues which have clearly been excluded for 
determination.  The purpose of the Act and regulations and the prescribed 
forms in that respect is to immediately bring into focus identified discrete 
issues.  In every case there is the potential for the Warden to become 
involved in the content of the form to the extent necessary to ensure that 
the parties, the Warden and the Minister are aware of the issues in respect 
of which evidence may be given, at which the Warden's report and 
recommendation is to be directed and upon which the Minister is to make 
a final determination.  In the present case the clearly identified issue was 
as I have described it, namely, whether or not expenditure noncompliance 
in the specified amount, being the amount also specified in each 
exemption application, should result in forfeiture of the tenement.  Total 
non-compliance was not alleged.  Non-compliance in the amount of 
expenditure claimed in the form 5's was not alleged.  Non-compliance in 
any amount in respect of which no exemption was sought was not alleged. 

59  To allow the amendments sought in the three plaints would change 
the whole nature of the claim.  It would enable the plaintiff to effectively 
abandon the sole basis of the original plaint, namely, that the tenement 
holder had failed by the amount in respect of which an exemption 
certificate was sought, and to substitute what I consider to be an entirely 
new "nature of claim", namely, a claim that the tenement holder had failed 
to comply with its expenditure obligation in an amount equivalent to the 
amount of expenditure claimed in the form 5 application lodged in respect 
of each tenement.  Given the fact that the nature of the claim as originally 
stated in the plaint was particularised by mention of the amount in respect 
of which an exemption certificate was sought in each case, it cannot be 
said that the nature of the plaintiff's claim was such that it put in issue the 
whole of the prescribed expenditure.  It only put in issue part of the 
prescribed expenditure requirement and that part was expressly identified 
in the form of an amount and was identified as being the amount for 
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which an exemption certificate was being sought and in respect of which 
it could be inferred that the tenement holder had thereby conceded that 
there had been an expenditure noncompliance in that amount. 

60  In Australian Civil Procedure by Cairns at the learned author [221] 
said: 

"Generally a plaintiff is not allowed to amend a pleading or writ 
to introduce a claim that has become statute barred.  This is the 
rule in Weldon v Neale, where Lord Esher MR stated what he 
said was a settled rule of practice, and what has been regarded 
as settled ever since, at least under the older versions of the 
rules.  The rule was stated in these terms: 

'We must act on the settled rule of practice, which is that 
amendments are not admissible when they prejudice 
rights of the opposite party as existing at the date of such 
amendments.  If an amendment were allowed setting up a 
cause of action, which, if the writ were issued in respect 
thereof at the date of the amendment, would be barred by 
the Statue of Limitations, it would be allowing the 
plaintiff to take advantage of her former writ to defeat the 
statute in taking away an existing right from the 
defendant, a proceeding which, as a general rule, would 
be, in my opinion, improper and unjust.  Under very 
peculiar circumstances the Court might perhaps have 
power to allow such an amendment, but certainly as a 
general rule it will not do so.'" 

61  Cairns also said [222]: 

"According to the formulation of Lord Wright MR, an 
amendment is refused if it 'involves a new departure, a new head 
of claim, or a new cause of action'.  If the proposed amendment 
does not alter the cause of action, but seeks to support it with 
different facts, it could still be refused under this rule." 

62  [223]: 

"In this context, the concept of a cause of action is wider than the 
frequently used definition that it is all the facts which the plaintiff 
must prove to establish a right to relief.  Every fact is not itself a 
cause of action.  The prohibition is directed to altering a cause of 
action in the sense of altering the claim or case outside the 
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limitation period.  Once the period has expired the plaintiff is not 
allowed to make out a new case or a new claim.  To do so is said 
to introduce a new cause of action.  What the Court must decide 
is whether the amendment would make the claim essentially 
different from that originally pleaded.  Clearly not every 
amendment has that effect on the claim.  Some additional facts 
leave the claim fundamentally in its original state.  Only where 
the amendment changes the character of a claim is the plaintiff 
precluded from amending.  This is often a question of degree." 

63  Cairns then comments [223-224] that the High Court in Black v City 
of South Melbourne (1964) 38 ALJR 309 has confirmed that the 
dominant consideration in deciding whether an amendment should be 
allowed after the expiration of the limitation period is the cause of action.  
Cairns says [224] that the consideration is whether the amendment only 
further particularises the case already asserted or whether it asserts a new 
claim or case. 

64  I consider that the effect of the amendments sought by Andela to the 
three plaints, if allowed, would offend the rule in Weldon v Neale in that 
they would introduce a material factual basis going to the nature of the 
claim which was not present when the plaints were lodged and, in the 
context of the plaints as lodged in their original form, would, in effect, 
allege a new case or a new claim. 

65  In s 142 of the Act the Warden is empowered to allow amendments 
to be made to documents, including plaints for forfeiture.  Subsection (4) 
says: 

"Upon due application in that half being made, all such 
amendments as may be necessary for determining in the existing 
proceedings the real question in issue between the parties thereto 
shall be allowed." 

66  I do not consider that the provisions of s 142 or any other provisions 
of the Act or the regulations prevent the operation of the rule of practice 
in Weldon v Neale.  I have previously given consideration to the effect of 
the provisions of s 142(4) of the Act in the matter of WMC Resources Ltd 
v Gardner (unreported; Mining Warden, Perth; 21 August 1998; vol.13 
fol.17)  (p 12): 

"… 'the real question in issue' for the purpose of Section 142(4) it 
is necessary, in my opinion, to look, firstly, at the nature of the 
application or action or suit or other proceedings before the 
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Warden (whether the Warden is sitting in the Warden's Court or 
not) and to inquire what it is that the Warden is being asked to 
do and, secondly, to then look to the documents or forms or 
'pleadings' which the parties have subsequently lodged and to 
examine in the context of the initiating document what matters 
are in issue between the parties.  In some cases that may mean 
permitting 'new' issues to be introduced." 

67  In GREAT BOULDER MINES LTD v BAILEY [2000] WAMW 
vol.14 fol.19, I said  [22]: 

"…it would be incumbent upon the Warden in exercising the 
power of amendment to ensure that natural justice and in 
particular that procedural fairness was extended to all affected 
parties and where that could not be done it would be open to the 
Warden to refuse to amend." 

68  I made that comment having immediately prior thereto having made 
note of the use of the word "shall" in s 142(4). 

69  I refuse to allow the amendments to the plaints. Firstly, to allow them 
would offend the rule in Weldon v Neale. Secondly, the provisions of 
s 142 neither permit me nor require me to allow such amendments.  
I consider that for purposes of s 142(4) the "real question in issue" which 
the plaints raised to be dealt with by the Warden and the Minister was 
whether or not the then unexempted amount of expenditure 
noncompliance was of sufficient gravity to justify forfeiture and that there 
was never any "real question in issue" between the parties raised within 
the eight-month limitation period by the plaint as to whether or not the 
amount of expenditure claimed in the form 5 reports or any part of such 
amount had in fact been expended. 

70  In respect of the submission by Mr Edel that Normandy will suffer 
prejudice if the amendments are allowed, the affidavit of Mr Prentice, in 
support of that proposition, makes no suggestion that any undertaking was 
ever sought or received from the plaintiff to the effect that if the 
exemptions were granted by the Minister, then the plaints would have no 
further basis and would be withdrawn by the plaintiff or should be 
dismissed by the Warden.  Both parties agreed to defer the hearing of the 
plaints until after the final determination by the Minister of the exemption 
applications.  Nor is it suggested that the plaintiff or his counsel ever gave 
any undertaking to the defendant to the effect that the plaintiff would not, 
as it has now, seek to argue that, despite having specified an amount of 
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expenditure noncompliance equivalent to the amount of exemption 
sought, even if the exemption certificates were granted, the plaintiff could 
still challenge the amount of expenditure claimed in the form 5's up to the 
amount specified in each plaint.  What Mr Prentice has, in effect, said is 
that he made a number of assumptions in that regard and acted upon them 
without seeking any confirmation as to the correctness of those 
assumptions from the plaintiff.  Whilst I can accept that if the plaints were 
to proceed to hearing the defendant, because of consequential delays 
could suffer from some adverse effects in terms of its ability to raise 
capital and proceed with exploration and mining plans, and that additional 
expense will be incurred in calling witnesses to counter any evidence 
called for and submissions made on behalf of the plaintiff in respect of 
actual expenditure incurred on the tenements, nevertheless, it cannot be 
said that that potential result has arisen because of  any improper conduct 
on the part of the plaintiff.  The defendant did agree to the postponement 
of the hearing of the plaints without seeking (before me) any confirmation 
or undertakings from the plaintiff.  Any prejudice to the defendant, of 
itself, is not sufficient to justify refusal of the amendment applications. 

THE STRIKE-OUT APPLICATIONS 

71  I consider that the plaints should all be struck out.  The exemption 
certificates having now been granted in the amount sought in every case, 
the plaintiff's cause of action or "nature of claim" is now without 
foundation.  At the time when the plaints were lodged there was a proper 
base or foundation for the plaints.  There was an apparent conceded 
expenditure noncompliance and no certificate of exemption had been 
granted.  Section 103 of the Act says: 

"Upon the granting of the certificate of exemption pursuant to 
section 102 or section 102A the holder of a mining tenement to 
whom it is granted shall be deemed to be relieved, to the extent, 
and subject to the conditions specified in the certificate, from his 
obligations under the prescribed expenditure conditions relating 
to the mining tenement." 

72  As from the time when the certificates of exemption were granted, 
the defendant must be taken as having had no obligation during the 
expenditure year in question to have complied with the expenditure 
requirement to the extent of the amount of exempted expenditure.  The 
certificate must necessarily have a retrospective effect where, pursuant to 
s 102 of the Act, the application is made after the end of the expenditure 
year in respect of which the exemption application is made.  
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Section 102(1) says that the application may be made prior to or after the 
end of the year "to which the proposed exemption relates" and, in effect, 
that the Minister may grant a certificate of exemption in respect of that 
year.  The effect of the granting of certificates of exemption can have no 
other effect, in the present case, than to render the plaints groundless and 
without any chance of success given the precise "nature of claim" 
specified therein. 

73  For all of the above reasons I refuse the application to amend 
plaints 2, 3 and 5/990 and all of the plaints are struck out. 
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