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THE PROCEEDINGS 

1  Alcoa of Australia Ltd ("Alcoa") lodged application 11/012 for the 
grant of a certificate of exemption for the year ended 22 August 2001.  
The reason for which the certificate of exemption was sought was stated 
to be as follows: 

"The limestone deposit in Mining Lease 08/6 is being held as a 
long-term strategic resource for Alcoa's Alumina refineries in 
Western Australia.  As the deposit is not economic at present, 
exemption from expenditure conditions is requested, under 
section 102(2)(e) of the Mining Act 1978 - 1981." 

2  The application for exemption was objected to by Mr Simunovich 
and Mr Dillon (objection 2/012).  The grounds of objection set out in the 
objection are expressed as follows: 

"(i) Mining Lease M08/6 has not, while held by the applicant, 
been worked for an extended period of time 

(ii) The applicant has not complied with the minimum 
expenditure requirements for the year for which the 
exemption is now applied for and as indicated it has 
made no effort to do so 

(iii) It is not in the public interest for the applicant's 
application to succeed 

(iv) The objector believes that the lease (M08/6) contains 
economic deposits which should be worked" 

3  The objectors have also filed plaint for forfeiture 2/012.  The plaint 
seeks forfeiture of mining lease 08/6 ("M08/6") upon the ground of 
noncompliance with the expenditure condition for an unspecified year. 

4  The exemption application was lodged on 16 August 2001.  
6 September 2001 was the last day of the prescribed period within which 
objections to the application could be lodged.  Objection 2/012 was 
lodged on 6 September 2001, as was plaint 2/012.  On 30 November 2001 
Alcoa filed a chamber summons seeking an order for the amendment of 
its reason for exemption.  The application sought leave to amend pursuant 
to s 142 of the Mining Act 1978 (WA) ("the Act").  Although not expressly 
stated, the application to amend seeks to remove the original reason for 
exemption to which I have previously made reference and to replace it 
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with 11 separate paragraphs under two headings.  The minute of proposed 
exemption seeks to have inserted in lieu the following: 

"SECTION 102(2)(E) 

1. The limestone deposit on mining lease 08/6 (the 
'tenement') is uneconomic but may reasonably be 
expected to become economic in the future or that at the 
relevant time economical marketing problems are such as 
not to make the mining operations viable. 

SECTION 102(3):  OTHER REASONS JUSTIFYING 
EXEMPTION. 

The conduct of the joint objector, Frank Peter 
Simunovich, as the cause of the failure to 
expend moneys on the Tenement 

2. By mining sublease agreement dated 9 December 1966 
between the Applicant and Finesky Holdings Pty Ltd 
('Finesky'), the Applicant subleased a 25-hectare portion 
of the Tenement to Finesky for a term of 4 years expiring 
on 9 December 2000 (the 'Sublease'). 

3. By the terms of the Sublease, Finesky: 

(a) covenanted to meet the expenditure conditions of 
the Tenement for the term, including meeting the 
expenditure obligations for the Tenement, for the 
period 22 August 2000 to 9 December 2000 
which occurred within the relevant expenditure 
year which is the subject of this Application. 

(b) represented to the Applicant and agreed with the 
Applicant that it would, depending on the level of 
building activity, extract approximately 20,000 to 
100,000 tonnes of limestone every year during the 
term. 

4. Finesky failed to expend monies on mining operations 
during the term of the Sublease. 

5. At all material times one of the joint objectors, Frank 
Peter Simunovich, was a director of Finesky and in his 
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capacity as director was responsible for the mining 
operations on the Sublease. 

6. [No longer sought to be included] 

7. Justice Roberts-Smith held in his reasons for decision 
dated 4 April 2001 [2001] WASC 87, that: 

(a) [no longer sought to be included] 

(b) [no longer sought to be included] 

(c) Finesky did not attempt to recover limestone from 
the area of the Sublease because 'the market is 
not there' (at par 228, page 63). 

8. In all the circumstances, the Applicant entered into the 
Sublease to ensure the expenditure requirements for the 
Tenement would be met during the term and the relevant 
expenditure year. 

9. Finesky has failed to meet its obligations under the 
Sublease through the conduct of its director, the joint 
objector, Frank Peter Simunovich. 

10. By reason of the conduct of the joint objector Frank Peter 
Mr [sic] Simunovich, and Finesky the applicant has not 
expended money on the Tenement. 

11. Strategic Resource 

The limestone deposit on the Tenement is being held as a 
long-term strategic resource as a source of lime for the 
Applicant's alumina refineries in Western Australia." 

THE AFFIDAVITS OF THE PARTIES 

5  The applicant and the objectors filed and exchanged affidavits and 
written submissions.  No further evidence in support of or in opposition to 
the application to amend was placed before me at the hearing of the 
application on 22 February 2002. 
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The Affidavit in Support of the Application to Amend 

6  Mr Senini swore an affidavit in which he stated that he is the senior 
geologist of Alcoa and responsible for the geology work undertaken by 
Alcoa and for the management of mining tenements held by Alcoa, 
including M08/6.  He has said that Alcoa was approached by Mr 
Simunovich in about November 1996 concerning the subleasing of a 
portion of M08/6 and that he was subsequently involved in negotiations 
with Simunovich which led to a mining sublease agreement being entered 
into between Alcoa and Finesky Holdings Pty Ltd ("Finesky") in respect 
of a 25-hectare portion of M08/6.  A copy of the sublease is annexed to 
Senini's affidavit.  It is a condition precedent of the sublease that the 
Minister of Mines provides prior written consent to the subleasing of part 
of M08/6.  In cl 3(a), it is said that the sublessee will extract 
approximately 20,000 to 100,000 tonnes of limestone every year during 
the term of the agreement, dependent upon the level of building and 
construction activity in the vicinity of the subleased land.  There is 
provision for payment of royalties to Alcoa.  There is provision for the 
sublessee to extend the initial term of four years.  The sublessee 
undertakes to pay "… all costs and expenses payable in respect of the 
Premises and this Sublease."  In cl 8 the sublessee covenants that it will:  
"…(a) comply with all the terms and conditions of the Lease …".  In the 
agreement "Lease" is defined as meaning M08/6.  The agreement is dated 
9 December 1996. 

7  Senini states that on November 1996 Simunovich represented to 
Alcoa that he and Finesky had the ability to comply with cl 3(a) of the 
sublease.  He said that whereas, in cl 8(d) in the sublease, Finesky 
covenanted to conduct operations on the subleased land in accordance 
with a mine plan approved by Alcoa and the State of Western Australia, 
and, pursuant to cl 8(e), to submit a conceptual mine site and 
rehabilitation plan to Alcoa prior to commencing any mining, no such 
plans have been received from Finesky or Simunovich.  He then states 
that he was informed by the Department of Transport in January 1997 that 
the department may have encroached onto the subleased area and that he 
then wrote to Finesky in February informing Finesky of that matter.  
Senini has also said in his affidavit, that to the best of his knowledge, the 
only mining operation conducted by Finesky on the sublease was the 
removal of 4000 tonnes of stockpiled limestone already mined and 
stockpiled there by the Department of Transport. 

8  Mr Senini has said that he prepared the original application for 
exemption 11/012 without legal advice and that at such time he did not 
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consider that Finesky's conduct in failing to meet its obligations under the 
sublease was a possible reason for exemption. 

On Behalf of the Objector 

9  Mr Simunovich filed an affidavit sworn on 1 February 2002 in 
opposition to the amendment application.  In the affidavit he states that 
from 1996 he has been a shareholder, director, company secretary and 
executive officer of Finesky.  He says that he approached Alcoa with a 
view to obtaining on behalf of Finesky a sublease of part of M08/6, which 
part he had identified as being prospective for limestone.  He said that he 
dealt with Mr Senini and that the sublease was subsequently entered into.  
He has said that during negotiations for the sublease Finesky had not 
engaged lawyers.  Simunovich says that at no stage during the 
negotiations or thereafter did Alcoa disclose that its purpose in entering 
into the sublease was to ensure that the prescribed expenditure 
requirements for M08/6 were met.  He says that during negotiations he 
had told Alcoa's officers that Finesky could not then tell how much 
limestone it would extract as that would depend upon the level of building 
and construction activity in the area.  He said that he also told Alcoa's 
officers that before any mining could be undertaken approval from the 
Department of Environmental Protection would be necessary.  He makes 
the point that at no time during the term of the sublease or after its 
termination did Alcoa seek from Finesky any details in relation to the 
amount of expenditure incurred by Finesky on the subleased area.  He 
says that Finesky incurred costs of approximately $15,000 in undertaking 
a public environmental review which it was required to do by the 
Department of Environmental Protection.  He said that at no time prior to 
termination of the sublease was general approval to mine obtained from 
DEP. 

SUBMISSIONS OF THE PARTIES 

On Behalf of the Applicant 

10  In written submissions, Mr Gerus placed reliance upon the provisions 
of s 142(4) of the Act and upon commentary made by myself in three 
matters, namely, WMC Resources Ltd v Gardiner (21 August 1998), 
Great Boulder Mines Ltd v Bailey (24 March 2000; Vol 14, No 19) and 
WMC Resources Ltd v Quartz Water Leonora Pty Ltd [2001] WAMW 
14.  He submitted that in deciding whether or not to give leave to amend 
an application for the grant of a certificate of exemption, the Warden 
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should ascertain what the real issue in dispute between the parties is by 
looking to the application and other documents lodged by the parties and 
that any prejudice which would flow to the objector must also be assessed 
and given appropriate weight.  Mr Gerus made reference to the 
administrative nature of the Warden's functions in dealing with an 
exemption application and to what has been described as the "filtering 
role" which the Warden plays in the context of the legislative scheme 
whereby the Minister finally determines the application without being in 
any way bound by any aspect of the Warden's report.  Counsel said that 
the relevant documents which ought to be considered in determining the 
amendment application were the application for exemption, the objection 
thereto, the minute of proposed amendments, the affidavits of Mr Senini 
and the affidavit of Mr Simunovich.  He said that those documents, 
together, reveal that the reason for exemption contemplated in s 102(2)(e) 
(the uneconomic reason) which appears at par 1 of the proposed amended 
application, was raised in the original application.  Similarly, he says that 
the "strategic resource ground" now sought to be included by par 11 of the 
minute, was also raised in the original exemption application.  As to the 
proposed new "sublease ground", Mr Gerus says that it relates to Alcoa's 
attempt, by means of the sublease, to achieve compliance with the 
expenditure requirement through expenditure incurred by Finesky on the 
subleased ground.  He also makes reference to the affidavit of Mr Senini 
where (par 13) it is said that Alcoa entered into the sublease to ensure that 
the expenditure requirements for M08/6 were met.  It is said that the 
affidavit of Mr Simunovich now reveals that Finesky may have incurred 
expenditure on the subleased ground, and therefore incurred complying 
expenditure for purposes of reg 32, all of which goes to an issue raised by 
the objection, namely, efforts made by Alcoa to comply with the 
expenditure requirement and, further, the allegation that M08/6 has not 
been worked for an extended period of time.  Mr Gerus also commented 
upon whether or not the rule of practice in Weldon v Neal (1887) 19 QBD 
394 had application.  Finally, it is submitted that the objectors will suffer 
no prejudice if the amendments are allowed as sought. 

11  In oral submissions before me Mr Gerus expanded upon his written 
submissions.  He said there was an arguable case on the wording of the 
sublease that there was an obligation on the part of Finesky to spend 
money on the tenement and that that went to the issue of efforts made by 
Alcoa to ensure compliance with the expenditure requirement. 
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On Behalf of the Objectors 

12  In his written submissions on behalf of the objectors, Mr Dillon 
referred to the provisions of s 102(1) of the Act and reg 54(1a) and said 
that the time limits thereby created for the lodgment of an exemption 
application should be strictly applied.  He referred to the decision of 
Warden Reynolds SM in Union Oil Development Corporation 
(14 November 1986; vol 2 fol 29) and to the decision of the High Court in 
Hunter Resources Ltd v Melville (1987-88) 164 CLR 234.  He said that 
the time limit imposed by the Act and regulations was an essential 
ingredient of the industry regulation scheme of the Act.  He submitted that 
the application of s 142(4) of the Act is limited to issues in "existing 
proceedings" and that the effect of the amendment sought by Alcoa was to 
effectively bring a new application.  He also submitted that the purpose of 
s 142(4) is not to allow a party to defeat the time limits prescribed by the 
Act and regulations.  He said that the section does not create a wide 
discretion to allow the Court to forgive failure to make an application or 
to extend the time for doing so.  In the alternative, Mr Dillon submitted, if 
s 142 is to be interpreted such that it allows the making of substantive 
amendments, then its application in any given case was discretionary.  He 
said that in deciding how the discretion should be exercised the Warden 
needed to take into account whether or not the proposed amendments 
could be seen as proposing a reasonable cause of action and were not 
scandalous, frivolous or vexatious and would not prejudice, embarrass or 
delay the fair trial of the issues.  He made reference to the affidavits filed 
on behalf of the parties and commented about the provisions of the 
sublease, in particular those which had been referred to in the affidavit of 
Mr Senini.  His submission in respect of those matters was that from the 
contents of the affidavits and the documents annexed thereto, including 
the sublease agreement, it emerged that there was no substantive issue 
between the parties arising therefrom and that it was therefore clear that 
the proposed amendments were not required in order to determine the real 
questions in issue between the parties. 

13  At the hearing before me Mr Dillon argued that the prescribed form 
of application for the grant of a certificate of exemption was the initiating 
document in the proceedings and that the applicant must be taken to be 
bound by the issues raised by the applicant in the initiating application 
even where other "issues" were subsequently raised by the objection.  He 
said that in the present case what was sought to be achieved by the 
amendments was the raising of a fresh cause of action.  He said that, in 
any event, it was unclear precisely what the "sublease ground" was about.  
As to the question of prejudice, Mr Dillon submitted that permitting the 
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amendments to be made would significantly increase the hearing time of 
the application for exemption and that that was prejudicial to the 
objectors.  He made reference to comments which I had recently made in 
the matter of Andela v Normandy Bow River Diamond Mine Ltd [2002] 
WAMW6 at pars 55 to 69.  In that matter I had stated that the intention of 
the requirements in the Act and regulations that a plaint be commenced by 
a prescribed form was to immediately bring into focus identified discrete 
issues in order to ensure that the parties, the Warden and the Minister 
were aware of the issues in respect of which the Minister and the Warden 
would be required to make decisions.  In that matter I also referred to 
commentary in Cairn's Australian Civil Procedure at pages 221 to 224 
concerning the application of the rule in Weldon v Neal and the effect of 
the provisions of s 142.  In addition, I had made reference to my decisions 
in WMC Resource Ltd v Gardiner (supra) and Great Boulder Mines Ltd 
v Bailey (supra). 

14  Mr Dillon submitted that an important factor to be taken into account 
in deciding whether or not an amendment should be allowed was that an 
objector, when deciding whether or not to lodge an objection to an 
exemption application, must make an assessment of and balance the risk 
of objecting and going to hearing before the Warden.  He said that if the 
application for exemption is allowed to be amended in a substantial way 
at a later time, then the objector may find himself in the position of having 
to reassess the risks after having committed himself to the objection based 
on the exemption as initially lodged. 

15  Mr Dillon said that, in any event, the new ground raised by the 
proposed amendment could not have any impact upon the final outcome 
of the exemption application and therefore should not be allowed.  He 
noted that Alcoa had never at any material time raised with the objectors 
the question of expenditure compliance by means of activities undertaken 
by Finesky. 

RELEVANT LEGISLATION 

16  Section 102 of the Act empowers the Minister to grant a certificate of 
exemption from the prescribed expenditure condition for any tenement.  
The reasons for which a certificate of exemption may be granted include 
all of the reasons set out in subs 102(2)(a) to (h).  In addition, pursuant to 
subs 102(3), a certificate may be granted for any reason not included 
within (2) or otherwise prescribed but which is a reason which, in the 
opinion of the Minister, is sufficient to justify the granting of the 
certificate.  Subsection 102(4) requires consideration to be given to 
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current grounds upon which any exemptions have been granted and to "… 
the work done and the money spent on the mining tenement by the holder 
thereof." 

17  Regulations 54 to 58 deal with exemption applications.  Under 
reg 54(1a) a period of 60 days from the end of the expenditure year to 
which the requested exemption relates is prescribed as being the period 
within which an application for the grant of a certificate of exemption 
may be made.  A period is then prescribed, namely, 21 days, during which 
any objection to the grant of a certificate of exemption may be lodged.  
There is no provision in the Act or regulations for the filing of any further 
forms or other documents by means of which the applicant for the 
certificate may lodge a reply to the objection. 

CONCLUSIONS 

18  I still hold the views which I have expressed in the earlier cases of 
WMC Resources Ltd v Gardiner (supra) and Great Boulder Mines Ltd v 
Bailey (supra) concerning the interpretation of and the application of 
s 142(4) of the Act.  I consider that a relatively robust approach should be 
taken by Wardens in considering the application of s 142(4) but that the 
principle of the rule of practice which was expressed in Weldon v Neal 
and which has been explained in numerous judicial pronouncements since 
then is a principle of practice which, in broad terms, should be applied in 
administrative proceedings before the Warden.  A robust application of 
s 142 is not necessarily inconsistent with such a rule of practice. 

19  It is important to take into account in this case that the original 
application did raise expressly that the limestone deposit in M08/6 was 
being held as a long-term strategic resource.  That was further 
particularised by the statement that the purpose in holding that resource 
was for Alcoa's alumina refineries in Western Australia.  It was also 
expressly stated in the original exemption application that the deposit was 
not economic.  Alcoa seeks, by its proposed amendment, to now include a 
reference to the limestone deposit being uneconomic but wishes to add all 
of the words which appear in par (e) of s 102(2) after the word 
"uneconomic".  The original exemption contained an express reference to 
"section 102(2)(e)".  Alcoa also seeks to now insert par 11 by way of 
amendment and to include the reasons set out therein as being a reason for 
which the Minister may be satisfied that, pursuant to s 102(3), there is 
sufficient reason to justify the granting of the exemption. 
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20  In my opinion, all that the amendments sought by the inclusion of 
pars 1 and 11 endeavour to achieve is an express particularisation of what 
was implied in the original exemption.  The provisions of par (e) of 
s 102(2) make it quite clear that pursuant to that paragraph the mere fact 
that there is a mineral deposit which is uneconomic is not specified as a 
reason for the granting of a certificate of exemption.  That is only one of 
the criteria set out in the paragraph.  In my opinion, it would not have 
been proper, had the hearing proceeded upon the basis of the exemption as 
originally drafted, for it to have been dealt with on the basis that the 
applicant was not seeking to rely upon all of the criteria set out in par (e).  
Similarly, although there was no express reference to subpar (3) of s 102, 
given the absence of express reference to a “long-term strategic resource” 
or its equivalent in subs (2), it would have been open to a Warden hearing 
the exemption application and to the Minister following any such hearing, 
to have taken the view that the applicant was in fact relying upon the 
provisions of s 102(3).  In my opinion, neither of those proposed 
amendments (par 1 and par 11) seek to raise any new ground or new 
matter or issue which so alters the nature of the original exemption as to 
enable it to be said that they amount to a new exemption application and 
thus an application being brought outside of the time limit prescribed.  
They do not make the application essentially different from what it was in 
its original form.  The objectors have not identified any prejudice, which 
would flow to them from the amendment of the exemption application 
consisting of the inclusion of pars 1 and 11 of the proposed amendment.  I 
therefore allow those amendments to be made. 

21  As I have previously mentioned, the grounds for objection state, 
inter alia, that M08/6 has not been worked by the applicant for an 
extended period of time, that Alcoa has indicated that it has made no 
effort to comply with the expenditure requirements for the year the subject 
of the exemption application and that it is not in the public interest for the 
application to succeed.  Because of the particulars set out in the grounds 
for objection to the exemption application, I consider that it would be 
open to the applicant to call evidence to rebut what can be taken as an 
allegation that Alcoa has made no effort to comply with the expenditure 
requirement or a contention that the application for an exemption of 
100 per cent of the prescribed expenditure should be taken as an 
indication that Alcoa has made no effort to comply with the expenditure 
requirement.  I consider that that would entitle the applicant, Alcoa, to call 
evidence as to the existence of the sublease agreement and as to the 
reasons for which it entered into that agreement.  It would also be open for 
evidence to be given of what those officers of Alcoa who were concerned 
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with the making of the agreement understood would be the legal and 
practical effect of the agreement being entered into, such evidence being 
given for the purpose of endeavouring to establish that, so far as the 
intentions and activities of Alcoa were concerned, there was an intention 
and an effort to comply with the expenditure requirement.  I consider that 
what pars 2 to 10 of the proposed amendments do is to purport to outline a 
factual basis which, it is claimed by Alcoa, would demonstrate to the 
Minister, for purposes of s 102(3) of the Act, that there is sufficient 
justification to grant the exemption certificate.  It is a new "reason" which 
is sought to be expressed by the applicant for the granting of a certificate 
of exemption.  It does not, however, in my opinion, raise “new” issues.  It 
does not raise issues, which have not previously been raised by the 
documents, which have caused the matter to be brought before the 
Warden, namely, the original application and the objection thereto.  The 
objection expressly raises the issue of whether or not Alcoa has made any 
effort to comply with the minimum expenditure requirement.  Proposed 
paragraphs 2 to 5 and 7 to 10 of the exemption application go directly to 
that issue.  The applicant could have called evidence to try and address all 
of the matters set out therein whether or not all or any of those matters 
were expressly mentioned in the exemption application.  The broad 
assertions in par (ii) of the grounds of objection raise the issue upon which 
pars 2 to 5 and 7 to 10 of the proposed amendment focus, namely, efforts 
made on behalf of Alcoa to comply with the expenditure condition to 
which E08/6 is subject.   

I do not accept that the amendment, if allowed, whereby pars 2 to 5 and 7 
to 10 are added will result in any prejudice to the objectors.  The same 
evidence which I would expect that those paragraphs would generate at 
the hearing, I am satisfied, would be admissible without the amendments 
being made.  I do not believe that the inclusion of the grounds will extend 
the time needed for hearing of the application as I consider that there was 
already the potential for the evidence to be the same. 

22  I have also taken into account that the proceedings before me are 
administrative in nature.  They are not judicial.  The application and the 
objection, although akin to pleadings in some ways, are not pleadings.  
The administrative proceedings before me are a prelude to the final 
determination by the Minister of the exemption application.  The Minister 
has a very wide discretion, which I believe is not fettered by any aspect of 
the proceedings, which take place before me provided that procedural 
fairness is extended to both the applicant and the objector in the course of 
the making of the Minister's final determination.  In reaching the 
conclusion that I have, I have also taken into account that there is no 
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provision in the Act or regulations whereby the applicant, following the 
lodgment of the objection, may then formally join issue by the filing of a 
reply to the objection. 

23  For the above reasons the exemption application may be amended in 
accordance with pars 1 to 5, 7(c) and 8 to 11 of the proposed amendments. 
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