
[2003] WAMW 11 
 

 
 

 
JURISDICTION :  MINING WARDEN, WESTERN AUSTRALIA 

 
TITLE OF COURT :  OPEN COURT 

 
LOCATION : KALGOORLIE 

 
CITATION : BREWER -v-  STUBBS [2003] WAMW 11 

 
CORAM : CALDER, S.M. 

 
HEARD : 25 AUGUST 2003 

 
DELIVERED : 29 AUGUST 2003 

 
FILE NO/S : APPLICATION FOR MINING LEASE 29/285 

 
TENEMENT NO/S : MINING LEASE 29/285 

 
BETWEEN : GERARD VICTOR BREWER 

(Applicant)  
AND 
GREGORY WAYNE STUBBS 
(Objector) 
 

 
Catchwords: 
APPLICATION - for tenement - compliance with initial requirement - onus of 
proof. 
 
INITIAL REQUIREMENT - compliance with -  onus of proof. 
 
PRIORITY - of right to grant of tenement - establishment of priority - onus 
 
Legislation: 
Mining Act 1978 (WA), s 105, s 105A 
Mining Regulations 1981, r 56 
 
Result:  
Recommendation that the Application for the grant of Mining Lease 29/285 be 
refused 

Document Name:  <Dir>\[2003]WAMW11.doc   (<Secretary>) Page 1 



[2003] WAMW 11 
 

 
Representation: 
Counsel:   
Applicant:   No Appearance 
Objector  :   Mrs C. McKenzie 
 
 
 
Solicitors: 
Applicant:  Nil 
Objector  :   McKenzie Lalor 

 
Case(s) referred to in judgment(s):  
Nil 
 
 
Case(s) also cited:  
Nil 
 
 
 
 
 
 
 
 

Document Name:  <Dir>\[2003]WAMW11.doc   (<Secretary>) Page 2 



[2003] WAMW 11 
 

 
 
 

WARDEN’S REPORT AND RECOMMENDATION TO THE 
MINISTER S.75 (5) MINING ACT 1978 (WA) 

 
THE PROCEEDINGS 

 
The Application 

 
1  On 22nd January 2001 Gerard Victor Brewer (“the applicant”) lodged 

application 29/285 for grant of a Mining Lease (“application M29/285”).  
The application is dated 22nd January 2001.  It states that the ground 
applied for was marked out at 10.05am on 11th January 2001.  The 
description of ground applied for includes the words: “Being partial 
conversion of P29/1565 and 1566”.  The area sought is 270 hectares. 

 

 

2  On 23rd January 2001 an application to amend the register was 
lodged at the registry. It is signed, I find, by the applicant.  The applicant 
utilised Form 30, which is prescribed for purposes of Regulation 107 of 
the Mining Regulations 1981. The nature of the amendment sought 
appears to be merely a particularisation of the description of the locality 
of the datum post.  There is nothing in the material that has been placed 
before me which indicates that, as a consequence of the application, any 
amendment has been made to the register by the Registrar.  There is 
nothing to indicate that it has been considered by any Warden. No formal 
application has been made to me, or, so far as I can ascertain, to any other 
Warden, to amend in application M29/285 the description of the ground 
applied for.  Counsel for the objector, Mrs. McKenzie was unaware of the 
application to amend until I drew it to her attention at the hearing before 
me on 24th August 2003. I proceed, for present purposes, on the basis that 
the ground applied for is as it was originally described in application 
M29/285. 

 
 
3  As I have mentioned, the application was lodged on 22nd January 

2001 and marking out is said therein to have occurred on 11th January 
2001.Counsel for the objector noted that lodgement of the application 
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took place more than the prescribed 10 days after marking out.  She said, 
however, that the objector did not wish to take any point about that matter.  
In any event, I note that 22nd January was a Monday and, that being the 
next working day after 21st January (ie 10 clear days) for the Mines 
Department, the prescribed time for lodgement has been complied with.  
There was no need for any extension to be granted by the Warden. 

 
 
 
 

The Objection 
 
4  Objection 74/001 was lodged on 23rd February 2001 by Gregory 

Wayne Stubbs (“Stubbs”) and Eureka Geological Services Pty Ltd 
(“Eureka”).  The stated reasons for objection are: 

 

5  “ Not marked out on January 11, 2001 as stated on the application for 
Mining Lease number 29/285. Additionally the Mining Lease was not 
marked out when the objectors marked out P29/1728 and P29/1729 on 
January 14, 2001 being after the expiry of P29/1565 and P25/1566.” 

 

6  On 15th January 2001 applications 29/1728 and 29/1729 for grants of 
prospecting licences had been lodged.  The applications were made in the 
name of Stubbs and Eureka.  Application 29/1728 is said to be over 
ground “identical to former P29/1566”.  Application 29/1728 is said to be 
“identical to former P29/1565”.  Those applications are both still pending.  
A late objection, together with an application to the Warden to extend the 
period within which lodgement of the objection may occur, has been 
lodged in respect of both prospecting license applications.  The 
applications for extension have not yet been heard or determined by any 
Warden.  They have both been listed for mention only before the Warden 
at Kalgoorlie on 25th September 2003 when the Warden will consider 
making directions concerning the two late objections and the two 
prospecting licence applications. 

 
The Previous Hearing Before Warden Imlah SM 
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7  On 2nd August Brewer appeared before Warden Wilson and sought 
an adjournment of the hearing of application M29/285.  The Warden 
adjourned the hearing to 25th October 2001 at Kalgoorlie. 

 

 

8  Brewer again appeared on 25th October 2001 as did Mr M. Stubbs 
(not the objector, Mr GW Stubbs) for the objector Stubbs.   Mr Mark 
Gunther, a director of Eureka, was also present.  That appearance was 
before Warden Imlah SM.  The hearing proceeded.  Stubbs gave evidence 
in chief and was cross-examined by Brewer.  The hearing was then 
adjourned part - heard to 30th October 2001.  On that day Ms. McKenzie 
appeared on behalf of the objector Stubbs.  The Warden stated (transcript 
64 & 65) that he had received a note signed by Mark Gunther which said 
that, on behalf of Eureka, he was “seeking leave to withdraw the name of 
Eureka Geological services from (sic) objection”.  The Warden later said 
(transcript 69): “I just simply note that Eureka Geological Services has 
withdrawn from the objection…”. 

9  Without hearing any evidence on 30th October, the Warden 
adjourned the hearing to 29th November 2001.  I am unaware of what 
occurred on 29th November. 

 

10  On 23rd April 2002, the hearing re-commenced before Warden Imlah.  
Counsel, Mr MP Workman, appeared on behalf of Brewer.  The hearing 
continued on 24th April.  Mr. Stubbs completed his evidence.  Mr Gunther 
and Mr Oxenberg also completed giving their evidence on behalf of the 
objector. The hearing resumed on September 16th and continued on 17th 
September 2002.   By then, Brewer was no longer represented by Mr 
Workman.  He represented himself.  He gave evidence in chief.  It is 
unclear to me whether he finished it or not.  The hearing was then 
adjourned still part – heard by Warden Imlah, to 4th February 2003. 

11  I am unaware of what, if anything, happened concerning this matter 
on 4th February 2003.  On 19th March 2003 Warden Sharratt SM 
adjourned the hearing for mention only to 27th May 2003 and, on the latter 
date, he further adjourned the application for hearing from 25th to 27th 
August 2003.  By 19th march 2003 Warden Imlah had resigned and was 
no longer available to continue to hear the application. 
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12  On 30th May 2003 the Warden’s clerk sent to Brewer a letter 
informing him of the hearing dates of 25th to 27th August 2003. The letter 
was addressed to Brewer at the address provided by him on his 
application M29/285.  That letter was subsequently returned 
stamped:“Return to Sender” and “private box cancelled”.  Brewer did 
not appear before me when the matter was called on 25th August in 
Kalgoorlie.  He had not, between the time when his counsel Mr Workman, 
in August 2002 notified the Warden by letter that he no longer acted for 
Brewer, and 30th May 2003, notified the Registrar or the Warden of any 
change of address for service of notices for purposes of these proceedings.  
There appears on the Departmental file in respect of application M29/285 
a note that on 17th September 2002 Brewer attended at the office of the 
Registrar in Kalgoorlie and collected a package which, by prior 
arrangement with Mr Workman, had been forwarded to the Registrar’s 
office by Mr Workman for collection by Brewer.  There is also on the 
same file a facsimile from Mr Workman to the Warden’s clerk together 
with a letter from Mr workman, addressed to Brewer at “Care of Mining 
Registrar …Kalgoorlie”, in which the arrangement is confirmed by Mr 
Workman. From the note on the file and in the absence of any indication 
to the contrary in the material now before me, I am satisfied that Brewer 
did attend at the Kalgoorlie Registrar’s office and collect the letter and 
package and I infer that, when he collected the letter and package, Brewer 
did not inform the Registrar or any other officer there of any change in his 
address.  He has not, I am informed, had any contact since then with the 
Registrar in Kalgoorlie. 

 

 

13  In view of the abovementioned matters I acceded to a request made 
by Ms. McKenzie at the commencement of the hearing before me on 25th 
August 2003 to proceed ex parte. 

 
The Evidence at the Previous Hearing 

 
14  I have taken the view that it is not appropriate for me to have regard 

to the evidence given at the hearing, which took place before Warden 
Imlah.  Not having seen or heard the witnesses I could not form any view 
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of the credibility of the witnesses based upon any observations of their 
demeanor and the manner in which they responded to questions, 
particularly during cross-examination.  The evidence of Brewer was not 
the subject of cross-examination.  The resolution of the apparent (in the 
papers) factual dispute between the parties requires an assessment of the 
credibility of every witness.  That almost necessarily requires the person 
making that assessment to take into account and give appropriate weight 
to not only the factual content of the evidence but to the demeanor of the 
witnesses. In any event, it is my opinion that the hearing before me must 
be, in effect, a hearing de novo. My role is one that is independent of the 
role undertaken by Warden Imlah or Warden Sharratt. It would, in my 
view, have been most inappropriate, in the absence of any agreement by 
the parties for it to be done, for me to have simply introduced into and 
taken into account the transcript of evidence given at the previous hearing 
during the hearing before me.  It is, however, my opinion that the Minister 
should be aware of the recent history of these proceedings and for that 
reason only I have briefly outline what has previously occurred.  I offer no 
comment as to whether or not the Minister is entitled to take the earlier 
evidence into account or, if he is so entitled, as to whether he should do so 
or in what circumstances or how and, if he does, what weight, if any, 
should be given to it by the Minister. 

 
The Evidence Before Warden Calder SM 

 
15  At the hearing before me on 25 August 2003, in the absence of 

Brewer, the applicant for M29/285, no evidence was presented on behalf 
of the applicant in support of the application. There was evidence given 
by the objector and his witnesses relating to the presence of corner posts 
and trenches and a datum post connected with application 29/285 that 
could be said, in a broad sense, to be supportive of the application. 

 

16   The objector, again represented by Ms McKenzie, gave evidence 
himself and called two other witnesses. All three witnesses gave similar 
evidence in respect of their actions and their observations made on 13th 
and 14 January 2001 and on 11th February 2001.  The significance of 
those dates is that 13th January is 2 days after the marking out date stated 
on Brewer’s application for the grant of M29/285, namely 11th January 
2001, and 13 and 14 January are the dates when it is said by the three 
witnesses before me that the ground applied for in applications P29/1728 
and 29/1729 was marked out; 11th February is the date upon which the 
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witnesses all said that they had re-visited the subject ground and located 
the marking out posts and trenches for application M29/285. 

 

 

17  In relation to 13 and 14 January 2001, I find as follows. All 3 
witnesses together with another man, Barry Silver attended Stubbs’ camp 
site which is close to the ground applied for.  They were all aware that 
former P29/1565 and P29/1566 were due to expire at midnight on 13th 
January.  All were mindful that a competitive pegging situation could 
develop in respect of the ground covered by the two expiring tenements.  I 
find that during the afternoon of 13th January and, later, at about 10pm, 
shortly after the witness Gunther arrived at the camp, all of the corner 
pegs of both expiring tenements had been located and those locations 
noted.  Pursuant a to pre-arranged plan, just before midnight on 13th 
January 2001, each of the four members of the group went to one of the 
four corner pegs of P29/1565.  Each member was in a vehicle equipped 
with a radio, which was switched on and tuned to the ABC.  Immediately 
after the announcement of midnight over the radio, each man placed a 
corner post in the ground and dug directional trenches.  I find that the 
posts and trenches were all installed after midnight and were all installed 
in accordance with the relevant provisions of the relevant regulations.  To 
one post, Stubbs then fixed a duly completed form 20. 

18  He did that after having heard a pre-arranged signal (a vehicle horn 
from Barry Silver). Stubbs had also heard the preceding signal (being a 
gunshot, which was itself the signal for Silver to blow his vehicle horn.  
The south east corner post, being that which Stubbs had placed in the 
ground, became the datum for the ground subsequently applied for – 
P29/1728.  

 

19  The corner pegs of P29/1566 were located by the four men on the 
following day, 14 January.  I find that the ground which is the subject of 
subsequent application P29/1729 was then marked out in accordance with 
the regulations.  In respect of the ground applied for in both P29/1728 and 
P29/1729, the corner posts and trenches were all placed immediately 
adjacent to the corner posts and trenches of P29/1565 and P29/1566 
respectively and thus the subsequent applications covered an area, on the 
ground, which is identical to that of 1565 and 1566. 
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20  The three witnesses who appeared before me all gave evidence that 
satisfied me that they have had considerable past experience in the 
location of existing tenements and posts and trenches connected with such 
tenements and in the marking out of mining tenements. I was also 
satisfied that each of them was aware of the special need on the 13th and 
14th January to mark out the ground applied for carefully and to ascertain 
that no other marking out had taken place at any time.  I find they were all 
aware that Brewer, as the registered holder of P’s 29/1565 and 1566, had a 
right to mark out all or any part of the ground covered by those tenements 
before they expired and to apply for the grant of a mining lease pursuant 
to S. 49 of the act. I accept the evidence of all of the witnesses which was 
to the effect that on 13th and 14th January 2001 they each traversed and 
observed a relatively wide area of ground along and near the existing 
boundaries of P29/1565 and 1566 and in the vicinity of the corner posts 
and trenches of those tenements and that none of them saw any signs of 
the presence of any person or vehicle (other than their own vehicles’ 
tracks left on those two days) in the area. I find that on 13th and 14th 
January the vehicle tracks which all three witnesses subsequently 
observed in the area on 11th February 2001 were not present on 13th or 14th 
January. On 13th and 14th January, 2001 none of the witnesses saw any of 
the trenches or corner posts connected with application M29/265, all of 
which they all saw when they returned to the locality on 11th February 
2001.  

 

21  The posts and trenches, which are connected with application 
M29/285, do not correspond with any of the corner posts or trenches of 
P29/1565 and 1566. 

22  The ground applied for in M29/285 in fact overlaps part of M29/164 
which is held by Stubbs. On the ground, the southern corner pegs 
connected with M29/285, as I understood the evidence, are on an east-
west line which is not identical to but which is close to the east-west 
delineation of the southern boundary of P29/1566. 

 

 

23  On 19th January 2001, the witness Oxenberg returned to the locality 
and placed the form 21’s on the datum posts for P29/1728 and 1729.  It 
had been raining in the area before he arrived.  He noticed vehicle tracks, 
which had not been there on 13th or 14th January.  Those new tracks were 
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still present in October 2001 when Stubbs and Gunther re-visited the area 
and Gunther took more photographs.  It was the recollection of Oxenberg 
that it had rained in the area about a day or two prior to 19th January.  
There were puddles of water on the ground when he was there on 19th 
January. The tracks which Oxenberg saw and which appear in several 
photographs that were tendered are those of a normal 4 wheeled motor 
vehicle – not a four-wheeled motorcycle which is what Stubbs had been 
using in the area on13 January.  The depth of the tracks and the sharpness 
of the edges of the depressions are consistent with the ground surface 
having been damp and soft when they were made.  All witnesses 
expressed the opinion, not as professed experts, that that was the case.  
That is an opinion with which I agree. At the time when Oxenberg saw the 
fresh tracks he was not aware that application M29/285 had been lodged.  
He only saw the tracks in the vicinity of Oliver Twist Well. The well is 
located in the central part of P29/1565 and on a track, which passes 
through M29/164 and P29/1565 and also passes close to Stubbs’ camp 
site. 

 

24  At the conclusion of the oral evidence, Ms McKenzie sought to 
tender two documents concerning rainfall in the area in question.  
Although they were not formally proved, I received them as evidence.  
The first is a photocopy of 3 pages of document entitled on each page 
“Daily Data for 2001 for Menzies”.  At the foot of each page appear the 
words:  “Copyright Commonwealth of Australia Prepared by Climate and 
Consultancy Sections Regional Office of the Bureau of Meteorology 
Perth”. There is no rainfall recorded in the area for 2001 until 31st 
January.  I am not aware, however, of the area or areas where or in respect 
of which the recorded detail was obtained or whether it could have rained 
in the area of P’s 29/1565 and 1566 without that fact being observed or 
recorded at any material time. That record is in fact, not supportive of the 
evidence of Mr Oxenberg but it does not necessarily discredit it. The 
second tendered document has attached to it a “with compliments” slip, 
which has the name “Shire of Menzies”, and a logo on it.  There is a 
handwritten note on the slip addressed to “Mr Oxenberg”. Inter alia, there 
is written on the slip “Rainfall for January.  These recordings apply to 
town only – rainfall is different in outer areas”.  That comment reflects 
the previous points that I have just made.  The “Rainfall Observations” to 
which the “with compliments” slip is attached show 0.6 rainfall was 
recorded for Menzies on 19th January.  That is, in the broadest sense, 
consistent with Oxenberg’s evidence. I understand that the subject 
tenements are roughly 10km east of Menzies townsite.  
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25  In relation to the locating by all three witnesses on 11th February 
2001 of the corner posts and trenches connected with applications 
M29/285, all of them said that, with the exception of the south east corner 
post, they had relatively little difficulty in finding them.  All said that the 
datum post, in the Northwest corner, was easy to find.  It is approximately 
20 metres east of a track which runs more or less due north and slightly to 
the east of the western boundary of the ground the subject of application 
of M29/285. 

 

26  I accept as true Oxenberg’s evidence that on 11th February he parked 
his vehicle under the same tree that he had parked under on 13th January.  
He said that on 13th January, because he was about to leave his vehicle 
behind and proceed on foot, it was necessary and important that he make a 
particular mental note of the surrounding area so that he would be able to 
re-locate the vehicle.  That is a common-sense practice but it also reflects 
his general experience in such matters.  Oxenberg said that when he 
returned and parked his vehicle on 11th February he was easily able to see 
the datum for M29/285.  He said that if it had been there on 13th January 
he would have also seen it.  Photographs that were tendered show that 
there is relatively sparse bush in that area.  All witnesses observed on 11th 
February that there was only one set of vehicle tracks heading in to and 
away from the datum for M29/285 and that those tracks had the 
appearance of having been left by a vehicle being driven on soft, damp 
soil. 

27  In relation to the north east corner post of M29/285, Stubbs said it 
was fairly easy to locate and that it was about 200m from the south east 
corner post of P29/1565. He said it could be seen from a distance of 
around100metres.  Oxenberg said that it was out in the open.  He also said 
that there was a single large circular shaped vehicle track around the post.  
He said the track was similar to that seen at the datum for M29/285.  
Concerning the south western corner post for M29/285 Stubbs and 
Oxenberg both said that on 14th January they had been quite close to 
where it is erected.  Stubbs said that on 14th January he had walked within 
a few metres of its location. He produced photographs of that corner post 
which also showed the area through which he had walked. From the path 
taken by him the corner post can be seen without much difficulty. 
Oxenberg also said that on 11th February that corner post had been fairly 
easily located.  He said that it was not far from where he had parked his 
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vehicle on 14th January and on 11th February.  He had parked at the same 
place on both occasions and then proceeded on foot.  Gunther’s evidence 
was similar to the other witnesses.  He said that the south western corner 
post of 29/285 is located only 20-30 metres from where he had walked 
around on 14th January and that it was visible from where he had been.  
He said that it was so close to the south western corner post of P29/1566 
that he would have seen it when he was diligently searching that area to 
find the post for 1566 by inference, also looking to see whether there had 
been any other marking out. 

28  Oxenberg and Gunther both said that the south eastern corner post 
for M29/285 had not been as easy to find as the other three had been.  
Stubbs said that he had passed within 10 metres or less of it when 
searching for the south eastern post of P29/1729 on 14th January. 

 
CONCLUSIONS 

 
29  I find that all three witnesses were at all material times on 13th and 

14th January very conscious of the need to ascertain whether or not anyone 
else had previously marked out any of the ground which is the subject of 
applications P29/1728 and 1729.  They were all relatively experienced in 
matters concerned with compliance with the legislative requirements of 
marking out.  They all had a practical working knowledge of the 
legislation in respect of marking out requirements, they were aware of the 
desirability of attaining a position of priority by being the first to mark out 
ground being sought and also of the legal entitlement of the registered 
holder of P’s 29/1565 and 1566 to mark out for and make a conversion 
application pursuant to S.49 of the Act.  Each of them had previously had 
considerable on the ground experience.  I consider that it is highly 
unlikely, if all of the posts and trenches connected with application 
M29/285 had been in place by 13th January and if the vehicle tracks first 
observed by all witnesses on 11th February 2001 had been present on13 
January, that at least some of those posts and trenches and tracks would 
not have been seen by at least one of the four men who were present and 
actively searching for corner posts and any signs of fresh prior marking 
out in the general area. 

30  I am satisfied on the balance of probabilities that the marking out of 
the ground applied by application M29/285 had not been completed by 
14th January when the objector and the other three men were in the area.  I 
am satisfied that the vehicle tracks seen by Oxenberg on 19th January and 
those seen by all four men on 11th February were not there on 14th 
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January and were made shortly before 19th January but after rain had 
begun to fall at about that time in the area of the subject ground. 

 

 

31  Section 105 of the Act says, in effect, that the ground applied for by 
Brewer in application M29/285 for should have been marked out in the 
prescribed manner before the application for the grant of a tenement was 
made. There is no onus on an objector in the hearing of the application by 
the Warden to prove that there has not been compliance. The objector 
does not have the carriage of the application even though, for practical 
procedural reasons, the evidence of the objector may be heard first.  It is 
the application for the tenement that is before the Warden and the 
Minister. The application is the proceeding, which is before the Warden.  
The objection is not a proceeding as such – it is merely an aspect of the 
process of tenement application and determination which causes the 
application to become an application that must be dealt with by the 
Warden before the Minister may consider it and then finally decide the 
outcome of the application. 

 

 

32  Under S. 105A of the Act, where more than one application is made 
for grant of a tenement over the same ground, the applicant who first 
complies with the “initial requirement” (ie marking out the ground applied 
for in the prescribed manner: s 105A(4)(b)(ii)) has a right in priority to 
grant or, at least, to have their application for grant considered by the 
Minister.  In the present case there is, in my opinion insufficient factual 
material before me which is capable of supporting a conclusion, either on 
the basis of direct evidence or by way of inference, that the applicant 
Brewer has complied with the provisions of s. 105(1) of the Act and 
thereby established any priority entitlement pursuant to s. 105A.  

 
 

RECOMMENDATION 
 
3  I recommend to the Minister that he refuse to grant a mining lease to 

the applicant Brewer in respect of any part of the ground applied for in 
application 29/285. 

Document Name:  <Dir>\[2003]WAMW11.doc   (<Secretary>) Page 13 



[2003] WAMW 11 
 

 
 
 

Document Name:  <Dir>\[2003]WAMW11.doc   (<Secretary>) Page 14 



[2003] WAMW 11 
 

  

Document Name:  <Dir>\[2003]WAMW11.doc   (<Secretary>) Page 15 


