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Introduction 

1. Dodsley Pty Ltd (“the Applicant”) has made application for the grant of 

Miscellaneous Licence 08/024 (“the Application”) over part of the Maroonah 

Pastoral Lease in the north west of Western Australia.  Miscellaneous Licence 

08/024 (“L 08/024”) is sought for the purpose of constructing a road to provide 

access to the mine site on Mining Leases 08/133 and 08/175, both of which are 

owned by the Applicant, and to enable mined material to be removed from the 

mine site.   

 

2. The land applied for in the Application is the subject of a native title claim by 

the Thudgari people.  The Applicants for the Thudgari (WC 97/095) Native 

Title Claim (“the Objectors”) lodged Objection CA 8/023 (“the Objection”) to 

the proposed grant of L 08/024 on 2 October 2002.  The Objectors, on 

application by chambers summons, were given leave to amend the Objection 

on 9 June 2003.  The Objection, in its final form, states that the Objectors 

object to: 

a. “The grant of Miscellaneous Licence L08/24 to Dodsley Pty Ltd, as an  

b. entry permit was not gained prior to marking out the tenement.”   

 

3. The grounds of objection are as follows: 

a. “The Objectors are registered native title applicants over the land on  

b. which the Applicant seeks to have the proposed tenement granted. 

 

c. The Applicant has not complied with the provisions or the intention  

d. of the Mining Act 1978, the Native Title Act 1993 (Cwth) or the Racial  

e. Discrimination Act (Cwth) and the granting of the tenement would be  

f. contrary to public interest.”   

 

 3



4. The Objection raises questions of whether the failure by the Applicant to 

obtain an entry permit prior to marking out the land sought in the Application 

was contrary to the provisions or intention of the Mining Act 1978 (“the Act”), 

the Native Title Act 1993 (Cwth) (“the NTA”), or the Racial Discrimination 

Act (Cwth) (“the RDA”), and, if so, whether that non compliance with the 

legislation would make the grant of L 08/024 contrary to public interest. 

 

5. Prior to lodging the Application, the Applicant caused, on 2 September 2002, 

the marking out of the land the subject of the Application.  This marking out 

involved placing a peg at each extremity of the proposed tenement, in 

accordance with the requirements of regulation 37(1) of the Mining 

Regulations (1981) (“the Regulations”).  The Applicant did not obtain an entry 

permit prior to marking out the land.  The Applicant then, on 16 September 

2002, lodged the Application.  A copy of the Application was served by 

registered post dated 27 September 2002 on the Objectors.   

 

6. The Objectors, on 2 October 2002, lodged the Objection pursuant to sections 

92 and 42(1) of the Act.  Subsequently, and in response to a notice from the 

Department of Industry and Resources of its intention to grant the Application, 

the Objectors also lodged, on 4 December 2002, Objection 26/002 pursuant to 

section 24 MD(6B)(d) of the NTA.  Objection 26/002 under the NTA is yet to 

be determined.  The grounds of that objection state that the grant of the 

Application would “seriously impact upon the Objector’s native title rights and 

interests”.   

 

7. There has been no formal hearing of the Objection.   Rather the parties 

consented to and the warden ordered that the matter proceed on affidavits and 

submissions filed by each party.   
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Grant of a Miscellaneous Licence 

8. Division 5 of the Act provides for the grant of a miscellaneous licence.  By 

section 91(1), “the mining registrar or warden …… may, on the application of 

any person, grant in respect of any land a licence to be known as a 

miscellaneous licence, for any one or more purposes prescribed”.  Section 

91(6) provides that a miscellaneous licence “shall not be granted unless the 

purpose for which it is granted is directly connected with mining operations.”  

The Minister will only consider an application for a miscellaneous licence in 

the event that an applicant appeals the decision of the warden or the mining 

registrar to either refuse an application or grant an application on conditions 

the applicant considers unreasonable: section 94(3).  A  miscellaneous licence 

does not give exclusive rights to the land the subject of the miscellaneous 

licence and another tenement may be granted over the area of the 

miscellaneous licence: section 94A. 

 

9. Sections 92 and 42(1) of the Act provide that a person may object to the 

granting of an application for a miscellaneous licence.  If such an objection is 

lodged, “the warden shall hear and determine the application for the 

(miscellaneous licence) in open court”: section 42(3).   

 

10. An applicant for the grant of a miscellaneous license must, before making the 

application, mark out the land in respect of which the licence is sought: 

sections 93(1) and 105 of the Act.  If the proposed tenement consists of private 

land then a person shall not enter on that land for the purpose of marking out 

unless he does so pursuant to a permit issued by the warden under section 30: 

section 104(3).  “Private land” is defined in section 8(1) of the Act and 

excludes “a pastoral lease” from its meaning.  The Application is in respect of 

a pastoral lease, the Maroonah Pastoral Lease, and does not consist of private 

land within the meaning of the term under the Act.    
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11. Section 30(1) of the Act provides that an application for a permit to enter on 

private land may be made either for marking out a proposed tenement or for 

“searching for any mineral”.  On being satisfied that such an application “is 

made in good faith”, a warden may grant a permit for up to 30 days and on any 

conditions considered appropriate: section 30(3).  By section 31, a copy of a 

permit issued by the warden under section 30 is to be served on both the 

occupier and the owner of private land.  There is no requirement in the Act for 

the application for an entry permit to land to be served on the owner and 

occupier of that land.  

 

The Objectors’ Submissions 

12. In support of the Objection, the Objectors submit that for the purposes of Div 3 

of Part III of the Act, being that part of the Act dealing with the grant of a 

mining tenement on private land, they are the deemed “owner and occupier” of 

the land the subject of the Application.  Accordingly, say the Objectors, the 

land the subject of the Application should have been treated as if it was private 

land by the Applicant, and with the consequence that, in accordance with 

sections 93 and 105 of the Act, the Applicant was required to obtain an entry 

permit from the warden before entering on to the land and marking out 

proposed L08/024.  In putting this argument, the Objectors rely on the decision 

of Wilson SM in Mineralogy Pty Ltd v Kurama (2001) WAMW29 and, in the 

Objector’s words,  “adopt the view of the law” expressed in the following 

passage extracted from the decision: 

 

a. “…… a general purpose lease and a miscellaneous licence can for the 

purposes of the NTA be characterised as an “infrastructure facility” …. 

subject to the consequences of s 24MD(6A) and (6B) of the NTA.   

….(page 20-21) 
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b. …. The provisions of s 24MD(6A) of the NTA, provides that native title 

claimants or holders have the same procedural rights as they would have 

in relation to a future act on the assumption that they hold ordinary title 

to any land. 

 

c. In my opinion, the provisions of s 24MD(6A) of the NTA require that 

any land or water that is held by native title holders or is subject to 

native title claim, is assumed to be land that is freehold estate in fee 

simple or “private land” as defined in s 8 of the Act.  That assumption is 

to be held notwithstanding the true status of the land at law.  The land 

the subject of the GPL application is Vacant Crown Land, but for the 

purposes of the NTA, is to be regarded as private land. 

 

d. Accordingly, it follows that any land held or subject to a native title 

claim and is for the purposes of infrastructure facility it (sic) is to be 

regarded as private land.  The provisions of the Act relating to private 

land must be complied with before any future act can occur.  …. (page 

22).” 

 

13. It should be noted that Mineralogy was concerned with the grant of a general 

purpose lease (GPL), and not the grant of a miscellaneous licence, and thus any 

comment in that decision as regards a miscellaneous licence is obiter only.  

 

14. The “view of the law” that the Objectors take from Mineralogy is that a 

miscellaneous licence can be characterised as an “infrastructure facility” for 

the purposes of the NTA and thus the grant of the miscellaneous licence is a 

future act under the NTA and is therefore subject to subsections 24MD(6A) 

and (6B) of the NTA.  Subsection 24MD(6A) of the NTA provides that a 

native title claimant has “the same procedural rights as they would have in 

relation to the act on the assumption that they instead held ordinary title to any 
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land concerned”.  The reference to “ordinary title” is a reference to “private 

land” under the Act and therefore, the Objectors submit, the provisions of the 

Act relating to access to “private land” must be satisfied by an applicant for a 

miscellaneous licence on land where there is a native title claimant, despite the 

actual status of the land, in this case a pastoral lease.   

 

15. The Objectors say, on applying the “Mineralogy” view, the marking out of a 

proposed miscellaneous licence is part of the act of the grant of such licence as 

marking out must occur before an application for a miscellaneous licence is 

made.  Alternatively, if marking out is not part of the act of a grant of a 

miscellaneous licence, the Objectors rely on section 226(2)(b) of the NTA, 

which provides that a future act includes the grant of a permit, and say that as 

the grant of an entry permit under the Act creates rights to enter land which 

affect the ability of a private landholder to exercise proprietary rights to the 

fullest extent possible, the grant of such permit also affects the Objectors’ 

native title rights and interests, and therefore the grant of an entry permit is 

itself a future act.   

 

16. Accordingly, the Objectors say, as the proposed tenement is on “private land” 

for the purposes of the NTA, the Applicant was required to obtain an entry 

permit from the warden prior to marking out L08/024.  And a copy of the entry 

permit once granted by the warden was required to be served on the owner and 

occupier of the private land, including on the Objectors as deemed “owner and 

occupier”.   

 

17. The Objectors submit that, as a registered native title claimant, they have prima 

facie demonstrated the existence of the native title rights and interest claimed 

and, by failing to obtain an entry permit and serve it on the Objectors, the 

Applicant has not conferred the same interest on the Objectors as on an 

ordinary title holder, and therefore has acted contrary to the RDA.   
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18. In summary the Objectors say that as the proposed tenement is “private land” 

for the purposes of the NTA the failure by the Applicant to obtain an entry 

permit for the marking out of L 08/024 is a failure to comply with the Act, the 

NTA and the RDA and, due to this non compliance, it is in the public interest 

to allow the Objection.   

 

The Applicant’s Submissions 

19. The Applicant submits that the act by an applicant of marking out land by 

affixing posts in the ground, although a necessary precondition to an 

application for a miscellaneous licence, is not part of the “proceeding” 

constituted by an application for a grant of a miscellaneous licence.  That is the 

act of marking out the land is a separate act from the act of the grant of a 

miscellaneous licence. By way of support for this contention, the Applicant 

relies on the decision of the High Court in Hunter Resources Ltd v Melville 

(1988) 164 CLR 234 where, in considering a matter under the Mining Act 1978 

(WA), observations were made about marking out and proceedings in a 

warden’s court for the grant of a prospecting licence.  Dawson J, with whom 

Wilson and Toohey JJ agreed, said at 255: 

a. “The marking out of land in respect of which a mining tenement is 

sought is no part of the proceedings in a warden’s court even if the Act 

requires the fact to be established, at least when the matter is raised by 

way of objection, before the application may properly be granted.” 

 

20. The Applicant says that Mineralogy does not apply in this case as no 

distinction was made in that decision between the act of marking out by an 

applicant and the act of the grant of the tenement by the warden.  Mineralogy, 

the Applicant submits, failed to distinguish that the scheme of the NTA in 

relation to future acts is focussed on those acts that affect native title.  Marking 
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out is not part of the grant of a mining tenement and does not affect native title 

rights and interests.   

 

21. The Applicant says the act of entering and marking out land is not a future act 

as it is not an act which affects native title as required under section 24AA(1) 

of the NTA.  Section 227 of the NTA states that an act affects native title “if it 

extinguishes the native title rights and interests or if it is otherwise wholly or 

partly inconsistent with their continued existence, enjoyment or exercise”.  The 

Applicant says the act of entering land and marking out does not affect native 

title as it does not extinguish or otherwise affect any native title rights.  

Marking out is the short process of inserting pegs in the land to delineate a 

proposed tenement and does not give rise to any right, title or interest in the 

land that has been marked out.  Rather title is conferred under the Act upon the 

grant of a mining tenement.  Furthermore, the Applicant says, the procedural 

rights of the Objectors said to arise from the application of subsection 

24MD(6A) of the NTA do not apply so far as the act of marking out land is 

concerned as that act is not a future act.   

 

22. On the other hand, the Applicant submits, the grant of a miscellaneous licence 

for the purpose of constructing a road does come within the meaning of an 

infrastructure facility under the NTA and is a future act for the purposes of the 

NTA, albeit one which is exempt from the right to negotiate.  And, the 

Applicant says, the Objectors have “procedural rights” in relation to the future 

act of the grant of a miscellaneous licence, which include the right to be served 

with a copy of the Application, the right to object and the right to be afforded 

procedural fairness.  However the Objection is not as regards the grant of a 

miscellaneous licence but rather the grant of an entry permit for the purpose of 

marking out. 
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23. The Applicant says not even the owner of private land, if the land in question 

was private land, has any procedural rights under the Act as the Act does not 

provide for the owner to be notified of an application for an entry permit, or to 

make any submissions as regards the application.  The obligation on an 

applicant to obtain a permit to enter private land is not a procedural right that 

the holder of private land enjoys.  Any entry permit granted by the warden is 

only given to the owner upon entering the land to mark out, or later sent by 

post if the owner is not present at the time of entering the land to mark out.   

 

24. The Objectors have not made out the Objection and, the Applicant submits, 

have not raised any matter which would excite the public interest.  The 

Applicant referred to Re Calder; ex parte Cable Sands (WA) Pty Ltd  20 WAR 

343  where Steytler J, at 353, cited the following passage of Jacobs J from 

Sinclair v Mining Warden at Maryborough (1975) 132 CLR 473.  In 

commenting on the notion of public interest, Jacobs J observed, at 487: 

a. “The words ‘public interest’ are so wide that they comprehend the whole 

field of objection other than objection founded on deficiencies in the 

application and in the required marking out of the land applied for.  For 

instance the public interest may tell against the grant of a mining lease 

even though the particular interests of an individual are the only interests 

primarily affected.  It may thus be in the public interest that the interests 

of that individual be not overborne.  However, all the objections can be 

and should be related to public interest. But private interests as such are 

not a relevant consideration.  So far as they are intended to be protected, 

they are specifically so protected in the Act itself.” 

 

25. The Applicant says that even if the Applicant was required to obtain an entry 

permit the ground raised by the Objectors, that is the failure to obtain an entry 

permit prior to marking out, is not an objection to which public interest 
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attaches as such failure is simply a deficiency in the required marking out of 

the land applied for. 

 

26. In summary, the Applicant submits that as proposed L08/24 is over a pastoral 

lease, and as marking out is not part of the grant of the Application and is not a 

future act for the purposes of the NTA, there was no requirement on the 

Applicant under the Act or the NTA or the RDA to obtain an entry permit for 

the purpose of marking out the proposed tenement before making the 

Application. 

 

Is Marking Out a Separate Act? 

27. The grant by a warden, or a mining registrar, of a miscellaneous licence 

provides the applicant with a right to use the land the subject of the grant for 

the purposes described under the licence, and thus with a proprietary interest in 

that land.  The rights of the landholder under the miscellaneous licence, and of 

any other interested party such as a native title claimant, are likely to be 

affected by the grant of a miscellaneous licence.   

 

28. In order to obtain the grant of a miscellaneous licence, an applicant must lodge 

a prescribed form and meet other administrative requirements such as payment 

of a fee.  Jurisdiction in a warden to deal with an application for the grant of a 

miscellaneous licence arises when the prescribed form is lodged at the office of 

the mining registrar.  This is so despite any failure by the applicant to mark out 

the proposed tenement before lodging the application: Hunter Resources Ltd v 

Melville per Dawson J at 251 and Toohey J at 256.  

 

29. Although the Act requires an applicant to mark out the land in the prescribed 

manner before making application for a miscellaneous licence, that 

precondition of marking out is not part of the act of the grant of a 

miscellaneous licence to an applicant.  Marking out may take place and yet no 
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application for the grant of a miscellaneous licence need necessarily follow.  

Furthermore a miscellaneous licence may be granted over land that has not 

been marked out.  In Hunter Resources Ltd v Melville, Wilson J observed, at 

246: 

a. “… in the absence of objection there may be no occasion for the warden 

to satisfy himself as to compliance (with the requirement to mark out).  

The requirement that the land be marked out in accordance with the 

Regulations applies generally to every application for a prospecting 

licence but the Act does not impose a duty of inquiry upon the warden or 

… the mining registrar ….. In effect the Act draws a distinction between 

contested and uncontested applications. 

b. ….. 

c. Once a licence is granted, s 116(2) has the effect of protecting the 

prospecting licence from attack on the basis of, inter alia, non 

compliance with the marking out requirements.” 

 

30. The statutory scheme under the Act is the same for both a miscellaneous 

licence and a prospecting licence.  The comments of Wilson J apply equally to 

a miscellaneous licence.  In my view, the act of marking out land by an 

applicant before the making of an application for a miscellaneous licence is a 

separate and distinct act from the act of the grant of a miscellaneous licence by 

a warden, or a mining registrar, and must be considered as such when 

determining the Objection. 

 

NTA, the Entry Permit and Marking Out 

31. The act of marking out does not provide an applicant with any rights or 

interests in the ‘marked out land’.  Nor does the marking out of land change or 

affect the rights and interests of the owner and occupier of the land.  Marking 

out is simply an act which satisfies an administrative requirement of the Act, 
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and is essentially carried out for the purpose of delineating a proposed 

tenement.   

 

32. By section 227 of the NTA “(a)n act affects native title if it extinguishes the 

native title rights and interests or if it is otherwise wholly or partly inconsistent 

with their continued existence, enjoyment or exercise.”   Section 226(2) of the 

NTA provides a list of acts which may affect native title including:   

a. “(a)      the making, amendment or repeal of any legislation; 

the grant, issue, variation, extension, renewal or revocation 

or suspension of a licence, permit, authority or instrument; 

the creation, variation, extension, renewal or extinguishment 

of any interest in relation to land or waters; 

the creation, variation, extension, renewal or extinguishment 

of any legal or equitable right, whether under legislation, a 

contract, a trust or otherwise; 

the exercise of any executive power of the Crown in any of 

its capacities, whether or not under legislation; 

an act having any effect at common law or in equity.” 

 

33. The only act which is relevant to the Objection is found in section 226(2)(b), 

being the act of the grant of a permit.  The Objectors say the Applicant should 

have obtained a permit to enter the land before marking out the proposed 

tenement.  However that is only so if the grant of the entry permit for the 

purpose of marking out is a future act under the NTA.  In order for the act of a 

grant of an entry permit for the purpose of marking out to be a future act, the 

grant must meet the requirements of section 227 of the NTA, that is the grant 

must be an act that affects native title.  If the act does not affect native title 

then, in accordance with section 24AA of the NTA, it is not a future act. 
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34. The operation of the future act provisions of the NTA in the context of the 

grant of a permit to establish a buoy mooring on waters the subject of a native 

title claim was considered in Lardil, Kaiadilt, Yangkaal & Gangalidda Peoples 

v State of Queensland (2001) FCA 414, where Merkel J , at paras 70 and 71, 

said: 

a. “… a future act is an act that affects native title and not an act that might 

affect native title.  Thus, the grant of the Restricted Buoy Mooring 

Authority (“the Authority”) is only capable of being a future act if the 

appellants establish that it affects native title.  The appellants’ claim in 

their motion before the primary judge was presented solely on the basis 

that they are registered claimants of the native title rights and interests 

specified in their claim for a determination of native title.  It was 

therefore inevitable that the motion would fail as the appellants did not 

seek to establish the existence of any such rights or interests.  In those 

circumstances, the consequences that might follow from the fact that the 

procedural requirements laid down in …. Div 3 of Pt 2 (which includes 

section 24MD(6A) of the NTA) of the NTA were not met in respect of 

the Authority do not arise for consideration. 

 

b. …. (the appellants) would have to establish the existence of native title, 

or of native title rights or interests that are affected by the Authority, in 

order to establish that the grant of the Authority was a future act.”    

 

35. The Objectors have put no evidence before the warden to establish the 

existence of native title rights and interests or to show that the Objectors’ 

native title rights and interests have been affected by the failure to obtain the 

grant of an entry permit or by the act of marking out proposed L 08/024 by the 

Applicant.   
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36. Accordingly I am unable to find that a grant of an entry permit to the Applicant 

for the purpose of marking out L 08/024 is a future act within the meaning of 

the NTA and, as a consequence, that the failure of the Applicant to obtain such 

entry permit was contrary to the provisions and intention of the NTA.  In the 

absence of any basis for the contention that the grant of an entry permit for the 

purpose of marking out affects native title rights and interests, there is no basis 

for concluding that the grant of such entry permit is a future act.   

 

37. The procedural rights which are asserted by the Objectors as registered native 

title claimants will only operate in relation to future acts.  Proposed L 08/024 is 

not on private land for the purposes of the Act or the NTA, and the Applicant 

was not required to obtain an entry permit to mark out L 08/024.  

 

Conclusion 

38. The Applicant has proceeded with its Application for the grant of a 

miscellaneous licence over a pastoral lease in accordance with the 

requirements of the Act.  The provisions of the NTA can not be called upon in 

support of the Objection as the Objectors have failed to establish that the grant 

of an entry permit to the Applicant for the purpose of marking out L 08/024 is 

a future act within the meaning of the term under the NTA.  In failing to obtain 

an entry permit prior to marking out the proposed tenement, the Applicant has 

not acted contrary to the Act, the NTA or the RDA and has not acted in a 

manner contrary to public interest.   

 

39. For the reasons set out above I dismiss Objection CA 8/023 and subject to 

compliance with the NTA grant the application for Miscellaneous Licence L 

08/024.        
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	AND
	Mining Act (WA) 1978, s 8(1), s 30, s 31, s 42(1), s42(3), s 91(1), s91(6), s 92,           s 93(1), s 94(3), s 94A, s 104(3), s 105
	Mining Regulations (WA) 1981, reg 37(1)
	
	
	
	
	Miscellaneous licence granted.
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