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Introduction 

Phyllis Brosnan (“the Plaintiff”) has lodged Plaint No. 13/023 (“the Plaint”) against 

Warwick John Flint (“the First Defendant”) and Sorna Pty Ltd (“the Second 

Defendant”) (together “the Defendants”) claiming a failure by the Defendants to 

expend the sum of $8,000 during the year ending 16 October 2002 (“the 2002 

Expenditure Year”) as required under the expenditure conditions on Prospecting 

Licence 52/870 (“P 52/870”).  The Plaintiff seeks forfeiture of P 52/870. 

 

In response to the Plaint, on 19 May 2003, the First Defendant lodged a Notice of 

Defence claiming as follows: 

 “(1) The Plaintiff’s claim is not admitted. 

(2) Third parties who had the responsibility of lodging (sic – an) application 

for a certificate of exemption failed to do so and made it impossible, 

within the time frame, for the defendant to do so. 

(3) In any event, bringing to account all relevant circumstances, including 

past expenditure on this mining tenement and proposed future 

expenditure, any failure to comply with expenditure conditions is 

neither of sufficient gravity to justify forfeiture nor to fine the 

defendant.” 

 

By letter dated 26 May 2003, the Second Defendant informed the court that it did not 

intend to defend the Plaint, and accordingly did not appear at the hearing on 29 May 

2003.   

 

At the commencement of the hearing, the Plaintiff sought to make three minor 

amendments to the Plaint, notice of which had been given to each of the Defendants 

some months prior to the hearing.  Leave to amend the Plaint was granted to the 

Plaintiff.     
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Legal framework 

Section 50 of the Mining Act (WA) 1978 (“the Act”) provides that the “holder” of a 

prospecting licence “shall comply with the prescribed expenditure conditions relating 

thereto unless in accordance with this Act total or partial exemption therefrom is 

granted.”  The prescribed expenditure conditions on P 52/870 require an annual 

expenditure on the tenement of $8,000: reg 15 of the Mining Regulations 1981 (“the 

Regulations”).   

 

By section 102 of the Act, the “holder” of a prospecting licence may apply for 

exemption from the expenditure conditions on the tenement, and reg 54(1a) of the 

Regulations provides that any such application be made within 60 days “after the end 

of the year to which the proposed exemption relates”.  However, this time period may 

on application by the holder of a prospecting licence be extended by the warden: reg 

104.  Neither the First Defendant nor the Second Defendant has made application for 

exemption from the expenditure conditions under P 52/870 within the prescribed 

time, or at all.  

 

The term “holder” is not defined in the Act.  However, in section 46 the grant of a 

prospecting licence together with responsibility for compliance with the conditions 

imposed on the prospecting licence is attributed to the “holder” of the licence.  

Similarly sections 46A, 48, and 50 refer to conditions imposed on the “holder” of a 

prospecting licence.  Section 49 is in terms that the “holder” of a prospecting licence 

is the original applicant for the tenement unless the “holder” transfers his or her 

interest in the licence, whereby the transferee is then recognised as if the applicant for 

the licence: section 49(3).   

 

Transfer of an interest in a tenement is subject to reg 110 of the Regulations which 

provides that “all dealings affecting a mining tenement shall be lodged for 

registration” and “(n)o dealings shall be effectual to pass any estate or interest in a 
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mining tenement or in any way to charge or encumber a mining tenement until 

registered”. 

 

By section 51 of the Act, the “holder” of a prospecting licence is to “file or cause to 

be filed” with the Department a report - being a Form 5 - of all work done and 

“money expended in connection with, prospecting” on the area of the licence over a 

prescribed period.  Insofar as is relevant here the prescribed period is the 12 month 

period ending on 16 October 2002, that is the 2002 Expenditure Year.    

 

Any person may make application for the forfeiture of a prospecting licence under 

section 96 of the Act.  And an order for forfeiture may be made by the warden if any 

condition to which the prospecting licence is subject has not been complied with and 

the warden is satisfied that the non compliance is “in a material respect and that the 

matter is of sufficient gravity to justify the forfeiture of the mining tenement”: section 

96(2).  Alternatively, if forfeiture is not ordered, then a warden “as (she) thinks fit in 

the circumstances of the case” may order that a penalty of up to $5,000 be imposed 

on the tenement holder: section 96(3) of the Act.     

 

Plaintiff’s submissions 

A certified copy of a search of the register of P 52/870 was put into evidence by the 

Plaintiff.  The register indicates that P 52/870 is, and has been since 23 December 

1998, held by the First Defendant to the extent of 80 shares and by the Second 

Defendant to the extent of 20 shares.  The register also indicates that the anniversary 

date of the tenement is 16 October and that in the 2002 Expenditure Year total 

expenditure of $1,840 was made on the tenement.    

 

The Plaintiff submits that as the First Defendant and the Second Defendant were at 

all times during the 2002 Expenditure Year the registered holders of P 52/870, they 

were, in accordance with s 50 of the Act, the persons responsible for meeting the 

expenditure conditions of $8,000 on P 52/870.  As disclosed in the register, 
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expenditure on P52/870 in the 2002 Expenditure Year was short of the prescribed 

sum by an amount of $6,160, or 77%, of the required expenditure of $8,000, and 

accordingly the Defendants did not meet the expenditure conditions.  The Plaintiff 

submits P 52/870 should be forfeited.   

 

The Plaintiff refers to the terms of reg 110 of the Regulations in support of its 

contention that the First Defendant and the Second Defendant, as the registered 

holders of the tenement, were responsible to meet the expenditure conditions on P 

52/870.  Reference is also made to Roberts v Hugill, unreported, 26 February 1997, 

where Warden Packington held that the registered holder of a prospecting licence was 

the person responsible for compliance with the expenditure conditions on the licence.  

Relevantly Warden Packington observed, at 4: 

 “The word “holder” is not defined in the Act.  It seems to me, however, that 

the general scheme of the Act makes it clear that the “holder” of a mining 

tenement within the meaning of the Act must be person shown in the Register 

as the successful applicant in the first instance for that tenement or as a 

registered transferee.  Not only does the Act provide for a system designed to 

ensure certainty of title, but by providing a system of applications for forfeiture 

with consequent advantages for successful plaintiffs, Parliament has cunningly 

co-opted the general public as an enforcement agency for the conditions 

imposed upon by the Act. 

 

 In my view the need for the holder of a tenement to be publicly identifiable as 

such pervades the operation of the Act generally, but in this case it suffices to 

have particular regard to some provisions relating to Prospecting Licences.  I 

refer to sections 45(2)(a), 46(c), 46A, 48, 50 (in conjunction with section 96) 

and 56A, which all demonstrate the need for the identity of the holder to be 

ascertainable by interested members of the public – ie by reference to the 

Register.” 
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The Plaintiff further submits that if it is accepted that the First Defendant and the 

Second Defendant, as the registered holders, are responsible for meeting the 

expenditure conditions on P 52/870 then the Plaintiff in tendering the certified copy 

of the register has provided prima facie evidence of the failure of the First Defendant 

and the Second Defendant to meet their expenditure obligation, and the onus is now 

on the First Defendant and the Second Defendant to show otherwise.  To this extent 

the Plaintiff relies on Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, Full 

Court of SCWA, unreported, 16 December 1988, where the Court observed, at 15: 

“….. any expenditure not reported to the Department and recorded on the 

register constitutes expenditure within the knowledge of the defendant.  In the 

case of failure to comply with the expenditure conditions the legislation 

contemplated forfeiture.  Hence, upon prima facie evidence of non-compliance, 

we consider the plaintiff likewise establishes a prima facie case for forfeiture.  

Thus, in such circumstances, the evidentiary burden is on the defendant to 

satisfy the Warden that the case is otherwise not of sufficient gravity to justify  

forfeiture.”    

 

Alternatively, if the court does not forfeit P 52/870, then the Plaintiff says that the 

maximum fine of $5,000 should be imposed on the Defendants as the shortfall in 

expenditure on P 52/870 is greater than the sum of the maximum possible fine, and 

otherwise it will have been cheaper for the Defendants to breach the expenditure 

conditions rather than meet their statutory obligation. 

   

First Defendant’s Submissions    

The First Defendant does not dispute that the required expenditure of $8,000 on P 

52/870 has not been met in the 2002 Expenditure Year.  He also does not dispute that 

the actual expenditure on P 52/870 in that year was only $1,840.  However, the First 

Defendant says, the shortfall in required expenditure is not his fault as there was a 

change in the ownership of P 52/870 over the relevant period.   
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It seems that in about 2000 the First Defendant sold his 80% interest in P 52/870 to 

Twin Loop Nominees who in turn, at some unspecified time, sold that interest on to 

Sylvania Resources.  The sale price for P 52/870 and a number of other tenements 

held by the First Defendant was a sum in excess of $500,000.  The register shows that 

Twin Loop Nominees lodged a caveat against P 52/870 on 27 May 2000 and 

withdrew it on 8 January 2003.  Apparently because the Second Defendant did not 

provide a “security document”, the transfer of ownership by the First Defendant to 

Twin Loop Nominees was never registered.  And thus the First Defendant and the 

Second Defendant remained the registered holders of P 52/870 during the 2002 

Expenditure Year.  The First Defendant says that the Form 5 for the 2002 

Expenditure Year was submitted by Twin Loop Nominees, or Sylvania Resources, 

and not by himself.  The First Defendant says he has now regained ownership of his 

interest in P 52/870, and so it is that he comes to court to defend P 52/870 against the 

Plaintiff’s application for forfeiture.    

 

The First Defendant says that there has not been an ongoing continuing shortfall of 

expenditure on P 52/870 and that, other than in 1999 when the tenement was under 

plaint and 2002, the expenditure conditions have been met each year since the grant 

of the tenement on 17 October 1996.  He says that total expenditure on P 52/870 has 

amounted to $48,967 “over the period of the grant” whereas expenditure of only 

$40,000 was required over that period under the prescribed expenditure conditions on 

P 52/870.  However, the First Defendant was not responsible for all of this 

expenditure that he refers to.  The register reveals that the First Defendant , as a 

registered transferee, became a registered holder of P 52/870 on 23 December 1998.  

In other words, the First Defendant was first responsible for meeting the expenditure 

conditions on P 52/870 in the 12 months period ending 16 October 1999.  The total 

expenditure on P 52/870, as disclosed in the register, in each anniversary year 

between 1999 and 2002 was $21,547 compared with required expenditure (excluding 

the year 1999 when the tenement was under plaint) of $24,000.      
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The First Defendant says that to forfeit the tenement would to “hamstring exploration 

of this tenement and in this area”, and to fine the First Defendant and the Second 

Defendant would be to “act against people who really find themselves in a situation 

not really of their own making”.  However the First Defendant gives no evidence to 

substantiate the claim that forfeiture would “hamstring exploration”.   

 

Furthermore, the First Defendant says, the shortfall in expenditure on P 52/870 is not 

of sufficient gravity to justify the forfeiture of the tenement or the imposition of a fine 

on the First Defendant.  

       

“Holder” of a prospecting licence 

The Plaintiff says that the First Defendant was a registered holder of P 52/870 in the 

2002 Expenditure Year and therefore responsible to meet the expenditure obligations 

on that tenement.  The First Defendant on the other hand says that although he was a 

registered holder of P 52/870 in the 2002 Expenditure Year he was not a holder of P 

52/870 for the purposes of the Act because he had transferred his ownership to a third 

party at that time.  An important question thus arises as to whether or not 

responsibility for expenditure obligations under the Act lies with the registered holder 

of the tenement, or whether those obligations can be passed on by the registered 

holder to an unregistered transferee.        

 

In the recent decision of Finesky v Minister for Transport for WA [2002] WASCA 

206, Steytler J considered the meaning of reg 110 of the Regulations and in particular 

whether the transfer of an interest in a tenement was required to be registered before 

any interest passed.  In finding that such transfer must be registered in order to be 

effective, he observed, at para 47: 

“I am satisfied that reg 110 should be given its ordinary meaning, with the 

consequence that it had the effect that Finesky’s sub-lease was not effectual to 

pass any interest in Alcoa’s mining tenement to it until such time as it was 

registered.”        
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Accordingly, on the basis of Finesky, I consider that the First Defendant’s 

unregistered transfer of his ownership in P 52/870 to Twin Loops, or Sylvania 

Resources, did not pass away his interest in, and consequential responsibility for, P 

52/870.     

 

Further I agree with the comments of Warden Packington in Roberts v Hugill (supra) 

as regards the meaning of the word “holder” in the Act.  That is, the scheme of the 

Act makes it clear that a reference to the “holder” of a prospecting licence is a 

reference to the person shown in the register as the holder of the tenement.  Thus for 

the purposes of the Act the First Defendant remained a “holder” of P 52/870 in the 

2002 Expenditure Year and, as a consequence, was responsible for meeting the 

expenditure conditions on P 52/870 in that year.     

 

Shortfall in expenditure conditions 

The First Defendant does not dispute that there was a shortfall in meeting the 

prescribed sum under the expenditure conditions on P 52/870, nor does he dispute the 

amount of the shortfall.  As referred to earlier, the shortfall was $6,160, or 77% of the 

total required expenditure of $8,000, in the 2002 Expenditure Year.  The shortfall 

was greater than the maximum fine of $5,000 payable under the Act for failure to 

comply with expenditure conditions on a tenement.  Clearly shortfall in the required 

expenditure was a significant sum.   

 

Although the First Defendant refers to the amount of overall expenditure on the 

tenement over the life of the grant, total expenditure as disclosed in the register has 

been less than the expenditure obligation under the tenement since the First 

Defendant has been a registered holder of P 52/870, and I do not consider that this 

history of expenditure can assist the First Defendant in this case.    
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Any fine imposed in this case can only be a lesser sum than the sum by which the 

First Defendant failed to meet the required expenditure on P 52/870.  I am of the view 

that the shortfall in expenditure in the 2002 Expenditure Year is material and of 

sufficient gravity to justify forfeiture of P 52/870.  

 

Conclusion 

In all the circumstances I consider that P 52/870 should be forfeited and I order 

accordingly.        

 11


	AND
	Mining Act (WA) 1978, s 46, s 46A, s 48, s 49, s 50, s 51, s 96, s 102
	Mining Regulations (WA) 1981, reg 15, reg 54(1a), reg 104, reg 110
	
	
	
	
	Forfeiture of prospecting licence.

	Counsel:
	Solicitors:
	First Defendant:In person
	Case(s) referred to in judgment(s):



	Introduction


	Legal framework
	Plaintiff’s submissions
	“Holder” of a prospecting licence
	Shortfall in expenditure conditions
	Conclusion

