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FURTHER DIRECTIONS AS TO PARTICULARS OF OBJECTION  (IV) 
 
 
1. On 24 January 2003 I directed that the objectors provide particulars of 

paragraph (iv) of their grounds of objection.  That ground stated “The 
objector believes that the Lease (M08/6) contains economic deposits which 
should be worked.”  The objectors were represented by Mr Dillon before me 
when that direction was given.  For present purposes it is of no consequence 
whether my direction of 24 January 2003 was given with the consent of the 
objectors or in circumstances where the giving of it was not opposed by Mr 
Dillon. 

 
2. The applicant and the objectors were represented before me at a mention 

hearing on 21 February 2003.  At the commencement of that hearing I was 
handed a copy of the particulars, which had been furnished by the objectors 
to the applicant for the purposes of compliance with my directions of 24 
January 2003.  In respect of ground (iv) of the grounds for objection the 
particulars provided are as follows: 

 
“3.1 The tenement contains economic deposits of limestone to be used for 

the purposes of: 
 

3.1.1 the production of lime for various uses; 
3.1.2 the production of cement; 
3.1.3 in construction and pavement materials; 
3.1.4 in the construction of marina, breakwater and other marine 

applications; 
3.1.5 as a soil improver in agricultural use; 
3.1.6 the production of high quality finishes for specialist housing and 

office applications. 
 

3.2 Otherwise, the request is not a proper request for particulars as the 
reason for objection does not require further particularisation.” 

 
3. It was submitted on behalf of the applicant that the objectors had not 

complied with the direction to provide particulars of ground (iv) of their 
objection or, in the alternative, there had been inadequate or incomplete 
compliance.  It was submitted that in paragraph 3 the objectors had done 
nothing more than to state that there is an economic deposit of limestone 
within the tenement and to then list a number of purposes for which such 
limestone could be used.  It was argued that what had been sought by the 
applicant when particulars were requested and later directed to be given was 
a disclosure of the central case of the objectors, namely, the particulars of the 
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nature of the objector’s case in respect of the issue of whether or not the 
limestone deposit on the tenement is economic.  The applicant placed 
reliance upon dicta in the judgement of Wheeler J in re Nicholls SM; ex parte 
Plutonic Operations Ltd [2002] WASCA 232 (“Plutonic”).   

 
4. The objectors argued that paragraph 3 of their particulars complied in all 

respects with the directions given by the Warden on 24 January 2003. It was 
argued, in effect, that what had been provided was a sufficient disclosure of 
the case of the objectors and was all that the objectors could be directed to 
provide. It was submitted that to be required to disclose anything further by 
way of particulars would be to improperly impose an obligation on the 
objectors to disclose the evidence by means of which they would seek to 
advance their objection at the hearing and that such was not the purpose or 
the effect of the direction that particulars be provided.  It was also said that, 
in any event, the inability of the objectors to have had and to have access to 
the tenement necessarily limited their knowledge of many matters which may 
be relevant to a conclusion being reached as to whether or not the limestone 
deposit is economic. 

 
THE OBLIGATION TO PROVIDE PARTICULARS  
 
The Plutonic Case 
 
5. This case came before the Full Court of the Supreme Court of Western 

Australia by way of an application for writ of certiorari. It arose from a 
decision of a mining Warden concerning the providing of particulars in 
administrative proceedings before the Warden.  Both Murray J and Miller J 
agreed with the reasons expressed by Wheeler J in her judgement.  The case 
concerned a purported order made by the Warden requiring that an applicant 
for the grant of a certificate of exemption under s 102 of the Mining Act 
1978 (WA) (“the Act”) provide further and better particulars of the reasons 
for which the exemption was sought. Those reasons had been set out in the 
applicant’s exemption application which had been lodged using the 
prescribed Form 18. 

  
6.     Wheeler J said that the relevant issues before the Full Court were:  

“…..what is required of an applicant in filling out Form 18; the extent 
to which the principles of natural justice apply to hearings of the kind 
under consideration here; and what powers, if any, a Warden has to 
ensure that those principles are observed.”(para 18)  

 
7. Her Honour then went on to give consideration to those issues that she 

had identified.  She said: 
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“In my view, it is not necessary, in filling out the Form 18, for the 
applicant to set out the material facts and circumstances upon it which 
it relies in order to justify the request for exemption.  Rather, it is 
sufficient for what might in other contexts be called the grounds of the 
application to be identified broadly, by reference to the statute and the 
reasons listed in s 102(2) or by reference to some other reason which is 
either prescribed pursuant to s 102(3) or which the applicant considers 
the Minister considers sufficient.”(para 19) 

 
8. She then said: 
 “However, whatever the content which is required in the application, it 

is my view that the principles of natural justice apply in respect of both 
an applicant for exemption and an objector to such an application, as 
well as to an applicant for forfeiture and the respondent to such an 
application.”(para 21) 

 
9. Her Honour then commented about the right of an objector to the grant of 

a certificate of exemption to have an opportunity to be heard.  She then went 
on to say: 

 
        “In order for such an opportunity to be more then merely an illusory 

one, the objector requires to know the factual basis upon which the 
application for exemption comes to be made, so that the objector can 
properly put forward materials in opposition to the application.” (para 
22).  

 
          She made that last comment in the context of having previously said, 

(para 20) that it can be inferred from the provisions of s 102(2) that the 
reasons for exemption which are to be set out in the application for the 
certificate of exemption (Form 18) may be, in the first instance, appropriately 
stated and identified merely by reference to the reasons that are specified in s 
102.  She also said that the application was required only to show reasons, 
which were sufficient to enable a Warden to form a view as to whether or not 
the application fell within the scope of s 102. 

 
10. Her Honour later said: 

        “The observations which I have made are, it appears to me, in 
accordance with the principles set out in the reasons for decision of Ipp 
J (with whom Malcolm CJ and Kennedy J agreed) in Ex Parte Peko 
Exploration Ltd, unreported; FCt, Sup Ct of WA; Library No 970613; 
14 November 1997.  His Honour in that case observed that there was 
an analogy between the forms required under the mining regulations 
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and the pleadings in judicial proceedings.  His Honour took the view 
that the various forms prescribed under the Act fulfilled a purpose 
similar to that of pleadings, since proper compliance with them 
resulted in the issues being crystallised and the parties involved being 
given reasonable notice of the case, which they have to meet.  His 
Honour went on to make certain observations about the importance of 
the need properly to particularise the basis of claims and defences in 
proceedings before the Warden.  Those observations as to the 
importance of the particularisation of claims and defences clearly 
proceed from an assumption that the principles of natural justice are 
applicable.” 

 
11. What must also be borne in mind in the case now before me is that 

particulars are being sought of a ground of objection, which is to be 
distinguished from a reason for exemption.  Unlike the grounds for 
exemption which the applicant for the certificate must specify in the initial 
application, and which reasons are expressly set out in s 102(2), except where 
subsection 102(3) is relied upon, neither the Act nor the regulations expressly 
or impliedly set out or qualify or limit matters which may properly constitute 
a ground for objection. That, in my opinion, increases the significance of any 
obligation to provide particulars 

  
12. In respect of the issue of what powers the Warden has to ensure that the 

principles of natural justice referred to by her Honour are observed, she said 
the following: 

 
         “ Where an applicant for exemption fills in its reasons for exemption on 

the Form 18 with great generality, as has occurred here, and where a 
statutory declaration is not made available to an objector, it is the duty 
of the Warden to ensure that the objector is afforded natural justice.  
This can be done in a number of ways.”(para 25) 

 
              “Where the application is filled out with great generality, it is likely that                 

the objector will be taken by surprise”(para 26) 
 

    “Alternatively, it is I think open to the Warden to set a program with 
which the parties must comply in order to ensure that each is afforded 
natural justice.  The Warden could direct the applicant for exemption 
to furnish the objector with a statement of the material facts and 
circumstances upon which the applicant proposes to rely at the hearing 
of the application or exemption……..”(para 27) 
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    “However, if the applicant either failed to comply with such a direction 
at all, or complied in a way which was inadequate and which had the 
result that the objector was taken by surprise at the hearing, it would in 
my view be open to the Warden to refuse to permit the applicant to 
adduce evidence or to rely upon material which had not been made 
available to the objector in accordance with the Warden’s 
direction.”(para 28) 

 
Particulars Generally 
 
16. As to the nature and function of particulars, Cairns, in Australian Civil 

Procedure (5th edition), sets out the function of particulars as being that the 
opposite party: “must be apprised of the nature of the case to be met; must be 
placed in possession of the broad outlines and the constitutive facts said to 
raise legal liability; is entitled to sufficient information to ensure a fair trial 
and to guard against surprise; but not the mode by which the case is to prove 
against.” (p180)  Cairns goes on to say that, from the cases referred by him, 
two principles are discernible, namely, that particulars inform the opponent 
of the case be met at the hearing and they also limit the generality of the 
pleadings so as to more sharply define the issues (p180).  In discussing the 
binding effect of particulars, Cairns says (p182): “Particulars, in controlling 
the generality of the pleadings, exert an influence over the whole 
proceedings.  They govern the range of evidence; strictly they also stipulate 
the range of admissible evidence.  Evidence outside the particulars is 
irrelevant.”  It is later said that in defining the issues to be investigated 
particulars control the relevance and therefore the admissibility of evidence 
(p182). 

 
17. In the course of submissions, Mr Dillon, on behalf of the objectors, 

commented to the effect that the objectors faced some difficulty in being 
required to provide particulars in circumstances where they, as to opposed to 
the applicants, did not have access to the subject tenement.  In that regard, 
Cairns notes (p186):  “The state of knowledge of the party seeking particulars 
has no bearing on the opposite party’s responsibility to supply them.  To 
recapitulate, the purpose of particulars is to permit the parties to understand 
the case they have to meet at the trial, to remove the element of surprise and 
to enable a brief to be prepared.  Whatever the state of knowledge of the 
parties it does not bear on these matters. Each party is entitled to know what 
case the other intends to put at the trial.….. In the particulars, each party is 
entitled to have the opposite parties version of the facts.” 
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18. In Seaman’s Civil Procedure WA, (para20.13.1) the purpose of particulars 
is discussed.  It is said that a party is entitled to a statement of the opponent’s 
case sufficiently clear to allow him or her a fair opportunity to meet it.  It is 
said that “particulars” are the details of such a statement of the opponent’s 
case and that they would usually give greater detail than the material facts 
which should be lodged with particularity and not in general terms.  In the 
course of submissions, Mr Dillon made reference to the distinction between 
the provision of particulars and the disclosure of evidence.  As Seaman has 
said, however, : “The giving of particulars may sometimes require that some 
part of the evidence…… be revealed.” 

 
19. At para 20.13.2, Seaman discusses the distinction between particulars and 

material facts.  He says:  “It is suggested that the distinction is that the 
material facts reveal no more than the factual elements of the cause of action 
arising from the circumstances of the particular case, while the particulars 
reveal the sort of case the opponent will have to meet at trial, without 
disclosing the manner in which it is to be proved unless the disclosure is a 
necessary incident of preventing a surprise at trial”. 

 
20. With respect, it seems to me that the comments made by her Honour 

Wheeler J in paras 21 to 28 inclusive in Plutonic, although concerned with 
the application of principles of natural justice and the powers of a Warden in 
administrative proceedings, including proceedings in the form of an 
application for the grant of certificate of exemption, demonstrate that the 
general principles discussed by Cairns and Seaman to which I have made 
reference may properly be applied in administrative proceedings before the 
Warden under the Act.   

 
CONCLUSION 
 
21. In my opinion, the objectors have not complied at all with the direction to 

provide particulars of ground (iv) of their objection.  The words ‘to be used 
for the purposes of’, in the context in which they are used are ambiguous at 
best.  If it were the intention of the objectors to merely list a number of uses 
to which the limestone deposit on the subject tenement could be put, that 
would serve no purpose at all.  If it is meant to indicate that at any material 
time there was a market for the limestone for all of the specified purposes, 
then para 3.1 does not make that clear either expressly or by way of 
implication.  If it is the intention of para 3.1 to state that the limestone 
deposit is or was at any material time economic because of factors relating to 
the economics of ‘working’ the deposit, such as, for example, costs of 
production or methods of mining or post-mining practices, then it does not 
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say so.  The purported particulars leave the applicant in a position of having 
to guess what sort of case it may have to meet because of the ambiguous way 
in which para 3.1 in expressed. 

 
22. In my opinion it should be made clear by the particulars whether or not 

the objection is based upon the mere belief of the objectors as to the 
economic status of the deposit and as to whether it should be ‘worked’ or 
whether the objection is based upon some material facts which may need to 
be the subject of particularisation and which at hearing will be supported by 
evidence.  In the Plutonic case (supra) Wheeler J said (para 22) that, in 
exemption proceedings, in order for the objector’s opportunity to be heard to 
be more then a mere illusory one, the objector needs to know the factual 
basis upon which the application for the exemption comes to be made so that 
he can properly put forward materials in opposition to the application.  
Pursuant to mining regulation 56, the Warden hearing an application for 
exemption is to receive evidence in support of the application and in support 
of any objection.  The same principle as applies to an objector to the grant of 
a certificate of exemption as was expressed by her Honour must apply to the 
opportunity which the applicant for the certificate must be given to present 
evidence in response to the objection. 

 
23. Just as where an applicant for exemption expresses reasons for exemption 

with great generality it is the duty of the Warden to ensure that the objector is 
afforded natural justice and the Warden may achieve that by directing the 
applicant to provide the objector with a “statement of the material facts and 
circumstances upon which the applicant proposes to rely”  (Wheeler J; 
Plutonic case, paras 20, 25 to 27), the same duty falls upon a Warden, in my 
opinion, where an objection is expressed with great generality.  In the present 
case ground (iv) is expressed with great generality.  When read literally it 
appears to be nothing more than a mere contradiction or denial of the 
applicant’s reason for exemption to which is added a list of uses to which the 
limestone deposit can be put.  There are no material facts stated upon which 
the belief of the objectors is said to be based.  There are no material facts or 
circumstances (either expressed or implied) contained within the ground for 
objection in respect to which it could be said, concerning the “economic” 
element of the objection, that it would be apparent to the applicant what case 
it would have to meet and the nature of the preparations that it may have to 
undertake to meet such case.  No material facts and no particulars have been 
set out which disclose the basis upon which it might be said that there is any 
connection between the stated uses of the limestone and the two allegations 
in the objection, namely, that the deposit “is economic” and that it “should be 
worked”.  That there is any connection which will form a part of the 
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objector’s case and, if so, any basis upon which the connection will be 
alleged and argued does not appear from either the original form of objection 
(iv) or from the purported particulars of it.  The claimant, in my view, can 
only guess what case it has to prepare for.  It could probably make an 
educated guess but it should not be required to and that it could do so does 
not relieve the objectors of the obligation to provide proper particulars.  As 
Cairns said (supra) the state of knowledge of the parties does not affect the 
obligation. 

 
24. I consider that, were the objectors at the hearing of the application to 

present any evidentiary material to support ground (iv) of the objection as it 
has now been expressed, the applicant would almost inevitably be taken by 
surprise by the introduction of much of any such material.  The ground of 
objection is expressed in such a way as to create the potential that, were the 
objectors to seek to introduce any evidence in support of it, they would not 
be permitted to do so in the absence of a consent, on the part of the applicant, 
either to admission of the evidence or to an adjournment.  In making that 
comment I do not wish to be seen to be pre-judging that issue but wish to 
alert the objectors to that possibility.  The matter would, of course, have to be 
decided in the context of the whole of these proceedings including what has 
already passed and what may emerge in the course of the hearing of the 
application. 

 
25. In para 3.2 of its response to the direction given by me to provide 

particulars the objectors say:  “Otherwise, the request is not a proper request 
for particulars as the reason for objection does not require further 
particularisation.”  For reasons which I have expressed herein I reject that the 
proposition. 

 
26. I now direct that,                                                                                                           

1. If the objectors wish to continue to reply upon ground (iv) of their 
objection, they are  to fully and properly particularise the ground within 7 
days of publication of these reasons.  If the objectors wish to abandon that 
ground of objection then they are to file and serve a notice to that effect 
within 7 days of publication of these reasons.                               

 
     2. Within 7 days of service upon it of either further particulars of objection 

ground (iv) or a notice that the objectors no longer wish to rely upon ground 
(iv), the applicant is to file and serve written submissions in support of its 
application.  Within 7 days of service of the applicant’s written submissions 
in support of its application the objectors are to file and serve written 
submissions in support of their objections. 
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