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FORFEITURE: Plaint for - certificate of exemption issued before hearing 

completed by Warden and no report or recommendation 
transmitted to Minister by Warden. 

 
MINISTER :  Certificate of exemption - issued before hearing completed by 

Warden and no report or recommendation transmitted to Minister 
by Warden. 

 
OBJECTION: To exemption - dismissal of – certificate of exemption  issued 

before hearing completed by Warden and no report or 
recommendation transmitted to Minister by Warden. 

 
PLAINT: For forfeiture - dismissal of - certificate of exemption issued 

before hearing completed by Warden and no report or 
recommendation transmitted to Minister by Warden. 

 
 
PRACTICE AND PROCEDURE : dismissal - of objection to exemption - certificate 

of exemption issued before hearing completed by Warden and no 
report or recommendation transmitted to Minister by Warden. 

 
PRACTICE AND PROCEDURE : dismissal - of plaint for forfeiture - certificate of 

exemption issued before hearing completed by Warden and no 
report or recommendation transmitted to Minister by Warden. 

 
PRACTICE AND PROCEDURE : plaint for forfeiture - dismissal of - certificate of 

exemption issued before hearing completed by Warden and no 
report or recommendation transmitted to Minister by Warden. 

 
PRACTICE AND PROCEDURE : objection to exemption - dismissal of - certificate 

of exemption issued before hearing completed by Warden and no 
report or recommendation transmitted to Minister by Warden. 

 
REGISTER:          Certification of copy 
 
REGISTER:          Proof of contents 
 
WARDEN -  Objection to exemption - dismissal - power of Warden. 
 
WARDEN -  Objection to exemption - striking out - power of Warden. 
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THE PROCEEDINGS 
 
The applications to Dismiss 
 

1 Synergy Equities Group Ltd (Synergy) IPT Systems Pty Ltd (“IPT”) seeks that 
Mr Morellini’s plaint 6H/012 for forfeiture of Mining Lease 70/816 
(“M70/816”) and his objection 22H/012 to the grant of a certificate of 
exemption in respect of the expenditure condition for M70/816 for the 
year ended 12 August 2001 both be dismissed.  The basis upon which the 
dismissals are sought is that, on 13 December 2002, a certificate of exemption is 
said to have been granted pursuant to s.102 of the Mining Act 1978 (WA) (“the 
Act”) for the whole of the amount of exemption applied for in respect of 
M70/816 for the year ended 12 August 2001.  It is said that the grant of the 
certificate has the effect that the minimum expenditure obligation in respect of 
M70/816 is to be taken as having been reduced to the amount claimed in the 
Form 5 operations report lodged by the holder for the year the subject of the 
plaint and the objection and that, because there is no evidence that contradicts 
that claimed expenditure, there is no ground upon which forfeiture could be 
made and, further, the objection to the exemption certificate grant is, now, in 
effect, otiose. 
 
The procedural background 
 

2 On 26 September 2001 Mr Morellini lodged plaint 5H/012 seeking forfeiture of 
M70/816 on the grounds of non-compliance with the prescribed expenditure 
condition for the tenement for the year ended 12 August 2001.  Mr Morellini, on 
26 September 2001, also lodged forfeiture plaint 6H/012 seeking forfeiture of 
M70/815 upon the ground of expenditure non-compliance for the year ended 
12 August 2001. Synergy was the holder of both of the plainted leases. 
 

3 On 9 October 2001, Synergy lodged application for exemption 85H/012 
concerning M70/816 for the year ended 12 August 2001. 
 

4 Mr Morellini lodged Objection 22H/012 to that application for exemption. 
 

5 A joint hearing of the two plaints and the exemption application 85H/012 began 
before me on 17 January 2002.  It continued on 18 January 2002.  The hearing 
was then adjourned part heard for the purpose of my taking time to give 
consideration to and to rule upon a no-case submission made by Mr Lawton on 
behalf of Synergy in respect of the two plaints. 
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6 I had decided, before the hearing commenced, that the three matters would be 
heard jointly and it had been agreed between the parties that Mr Morellini would 
give his evidence first in respect of all three matters.  Mr Morellini gave oral 
evidence and produced a number of documents.  He called no other witnesses.  
He thus concluded his case in respect of the two plaints and the exemption 
application.  Mr Lawton, on behalf of Synergy, then made a no-case submission 
in respect of the two plaints.  He made no submissions concerning the fate of the 
exemption application and the objection thereto.  I heard responsive submissions 
from Mr Morellini on the no-case submissions.  He made no submissions 
concerning the exemption application. 
 

7 On 22 February 2002, I published my decision concerning the no-case 
submissions (Morellini -v- IPT [2002] WAMW 8).  I ruled that Synergy had no 
case to answer in plaint 5H/012 concerning M70/815.  Accordingly, I dismissed 
that plaint. 
 

8 Concerning plaint 6H/012 in respect of M70/816, I said that, pending the final 
determination by the Minister of the application for exemption concerning 
M70/816, the no-case submission could not be finally dealt with by me.  I thus 
expressly refrained from making a final ruling on the no case submission 
concerning plaint 6H/012 and M70/816. I have yet to decide that question. 
 
The Decision on the No Case Submissions 
 

9 The cover sheet and title of my published decision makes reference to “Plaints 
for forfeiture 5H/012 & 6H/012”.  On its face it does not purport to deal with 
exemption application 85H/012 or objection 22H/012.  Under the heading 
“THE PROCEEDINGS”, in the body of the decision, only the two plaints are 
mentioned.  There is no consideration given in my reasons to any of the legal 
issues that are relevant to the grant of a certificate of exemption.  No 
conclusions of law or fact were expressed by me that indicated that I was of the 
view that a certificate of exemption should be granted in respect of M70/816.  
No consideration was given to the matters set out in subsections 102(3) or (4).  I 
recommended nothing to the Minister.  There was no direction given by me that 
my notes of evidence or that any maps on other documents were to be forwarded 
to the Minister.  I made no report to the Minister for purposes of s.102 (6) of the 
Act.  My decision published on 22 February 2002 was not published for the 
purpose of being forwarded to the Minister pursuant to s.102.  It was produced 
for the parties and as a matter of general record concerning the fate of the two 
plaints. 
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10 It appears from the evidence given by Mr Clyde Connor, an employee of the 
Mines Department, at the hearing on 21 August 2003 of the applications to 
dismiss, that he only read and took into account paragraph 24 of my reasons for 
decision when he subsequently took steps which lead to a purported certificate 
of exemption being issued on 13 December 2002 in respect of M70/816 for the 
year ended 12 August 2001.  In paragraphs 24 & 25 of my decision I said: 
 

24  “In respect of M70/816 the same may be said of the evidence produced 
by the plaintiff as I have said of that produced in respect of plaint 
5H/012 concerning M70/815.  There is, however, an additional element 
to be taken into account.  The amount of expenditure claimed in the form 
5 report for M70/816 is $12,921.  The minimum prescribed amount of 
expenditure on that tenement for the year in question is $50,200.  The 
plaintiff has lodged an application for the grant of a certificate of 
exemption in the amount of $37,279.  That certificate of exemption has 
not yet been dealt with by the Minister.  Until the exemption certificate 
application has been finally disposed of, it is not possible to say what the 
required expenditure for M70/816 for the year ended 13  August 2000 is.  
Section 103 of the Act says that if a certificate of exemption is granted, 
the holder is deemed to be relieved to the extent specified in the 
certificate of exemption from the prescribed expenditure condition.  
Until that matter has been determined by the Minister, it is not open to 
me to conclude that the defendant has no case to answer because it 
cannot be said at present and will not be able to be said prior to the 
determination by the Minister of the exemption application whether or 
not, in the context of the present case, the form 5 is of itself capable of 
satisfying me that there has been a compliance with the expenditure 
requirement.  Any decision on the no case submission in respect of 
M70/816 will therefore have to await the final outcome of the exemption 
application. 

 
25 For the above reasons Plaint 5H/012 seeking forfeiture of M70/815 is 

dismissed” 
 

11 I note that paragraph 24 of my decision contains two errors concerning the 
expenditure year the subject of the plaint for forfeiture of M70/816 - the 
expenditure year ended on 12 August 2001 and not, as appears in my decision 
13 August 2000.  I believe that, for present purposes, the errors are of no 
significance. 
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THE HEARING OF THE DISMISSAL APPLICATIONS 
 
The documentary Evidence 
 

12 Mr Lawton, appearing on behalf of Synergy, called no witnesses, but produced a 
number of relevant documents without objection by Mr Workman. 
 

13 He produced a purported certified copy of the Mines Department register for 
M70/816 that shows that exemption from expenditure for the year ended 
12 August 2001 was granted on 13 December 2002 in the amount of $37,279 
(the total originally required by the expenditure condition being $50,200).  Also 
produced were two Government Gazettes (No. 35, 16 February 2001, and No. 
37, 20 February 2001) in which (when read together) the Director General of the 
Ministry of the Premier and Cabinet and Clerk of the Executive Council 
“…notified for public information…”, that the Governor in Executive Council 
did “…. designate and declare under … the Constitution Acts Amendments Act 
1899…” that there shall be, inter alia, a principal executive office of 
Government of Minister for State Development and that the Governor in 
Executive Council had appointed The Honourable Clive Morris Brown MLA as 
Minister for State Development.  It was therein further notified by the Clerk of 
the Executive Council that the Governor in Executive Council had approved of 
the administration of the Department of Minerals and Energy (as the Department 
was then known) and of the Mining Act being been placed under the control of 
the Minister for State Development. 
 

14 The applicant also produced a minute headed “Department of Mineral & 
Petroleum Resources (as the Department was then named)”.  I set out in full the 
contents of the minute: 
 

“MINISTER FOR STATE DEVELOPMENT 
 
APPLICATION FOR EXEMPTION NO. 85H/012 FROM EXPENDITURE CONDITIONS 
FOR THE YEAR ENDING 12 AUGUST 2001 IN RESPECT TO MINING LEASE 70/816 
HELD BY SYNERGY EQUITIES GROUP LTD 

 
 ACTION 

REQUIRED 
1. This minute deals with:- Noting 
 • Application for Exemption No. 85H/012 from expenditure 

conditions for the year ending 12 August 2001 in respect to 
Mining Lease 70/816 held by Synergy Equities Group Ltd; 

 

 • Objection No. 22H/012 filed by R Morellini (Morellini) in 
respect to the subject exemption application; and 

 

 • Plaint No. 6H/012 for forfeiture also filed by Morellini.  

Document Name:  <Dir>\[2003]WAMW21.doc   (<Secretary>) Page 7 



[2003] WAMW 21 
 

 ACTION 
REQUIRED 

   
2. Exemption has been sought under the following sections of the 

Mining Act.  These sections are: 
 

 Section 102(2)(b) - that time is required to evaluate work done 
on the mining tenement, to plan future exploration or mining or 
raise capital therefore; 

 

 Section 102(2)(e) - that the ground the subject of the mining 
tenement contains a mineral deposit which is uneconomic but 
which may reasonably be expected to become economic in the 
future or that at the relevant time economic or marketing 
problems such as not to make the mining operations viable; 

 

 Section 102(2)(g) - that political, environmental or other 
difficulties in obtaining requisite approvals prevent mining or 
restrict it in a manner that is, or subject to conditions that are, for 
the time being impracticable; and 

 

 Section 102(3) - any other reason which may be prescribed or 
which in the opinion of the Minister is sufficient to justify such 
exemption. 

 

   
3. Objection No. 22H/012 was lodged on 15 October 2001 and the 

objector cited a number of reasons for objection.  A copy of the 
objection is attached hereunder for your information. 

Attachment 

   
4. The matters came before the Warden on 17 and 18 January 

2002.  The Warden in his decision, stated that Plaint No. 6H/012 
cannot be determined until the final outcome of the exemption.  
A copy of the Warden’s decision is attached for your information 
- refer to Clause 24 of the page 13 of the decision. 

Noting and 
Attachment 

   
5. The application was referred to the Director Geological Survey 

for comment.  The Director advised that the lease contains the 
Tampa Hill (or Gault) resource and supports the application 
under Section 102(2)(e) of the Act. 

 

   
6. In view of the comments by the Director Geological Survey in 

paragraph 5, I recommend that Application for Exemption No. 
85H/012 for the year ending 12 August 2001 in respect to 
Mining Lease 70/816 help by Synergy Equities Group Ltd by 
granted pursuant to Section 102(2)(e) of the Act. 

Recommendation 

   
7. Should you concur I will remit the file back to the Warden for 

determination of Plaint No. 6H/012. 
 

   
 

 
 
C. Connor (Handwritten)                                          RECOMMENDATION ACCEPTED                      
for Jim Limerick                                                                 …(Handwritten signature)…… 
DIRECTOR GENERAL                                            MINISTER FOR STATE DEVELOPMENT 
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                                                                                 13.12.02 
6 December 2002                                                    
Enc. 
 
 

15 It is to be noted that, by the time of the preparation of the minute, the name of 
the applicant had been changed from IPT to Synergy Equities Group Ltd, 
however, the use of the old name had been continued for purposes of these 
proceedings. 
 

16 Mr Lawton also tendered through his only witness a copy of a document entitled 
“THE MINING ACT 1978 INSTRUMENT OF DELEGATION/ 
AUTHORITY”.  It bears a signature above the words “MINISTER FOR STATE 
DEVELOPMENT”.  It bears a date of 18 April 2001.  It says, in effect, that 
Clive Morris Brown, Minister for State Development delegates to the offices 
listed in an attached schedule “… my powers under…” various sections of the 
Act and regulations, and, further, authorises the holder of each of those specified 
offices to exercise his powers under the respective specified sections and 
regulations.  The delegations and authorisations are said to be made pursuant to 
s.12 of the Act.  The schedule attached to the minute is dated 18 August 2001.  
In it, at item I, under the heading “APPLICATIONS FOR EXEMPTION FROM 
EXPENDITURE” the following positions are listed: “P0103408 Director Land 
Access and Titles; P2148298 General Manager Mineral Titles; P2148316 
Manager Tenure; P2169095 Co-ordinator Monitoring; P2169903 Monitoring 
officer: P2169915 Monitoring Officer”. I note at this point that the position of 
“Director General”, which appears beneath the signature of Mr Connor on the 
purported exemption certificate upon which IPT relies, is not included in item I.  
Nor is the office of “Mining Registrar, South West Mineral Field” specified in 
item I - the relevance of that being that the purported certificate was signed by 
Cahill who is described below the signature as the “Mining Registrar, South 
West Mineral Field”.  In my perusal of the whole schedule of persons to whom 
powers have been delegated or authority expressly given, the position of 
Director General seems to have been mentioned only once, namely, at item P, 
concerning issue of notices approving combined tenement reporting 
arrangements, which has nothing to do with the grant of exemption certificates.  
There was no delegation in item I of the schedule to any position of Mining 
Registrar to grant or to sign an exemption certificate.  

 
17 Mr Lawton places reliance upon the provisions of Sections 56 and 73Q of the 

Evidence Act 1906 (WA) concerning proof of the signature of the Minister and 
concerning production of copies of documents. 
 
The Oral Evidence 
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18 Mr Clyde Connor was called by Synergy.  He was at all material times an officer 

of the Department occupying the position of Manager, compliance unit Mineral 
Titles Division.  He said that pursuant to item I of the schedule to the Minister’s 
instrument of delegation dated 18 August 2001, Mr Peter Cahill had been 
delegated the power to grant certificates of exemption under s.102.  
 

19 Mr Connor said that, after publication of my decision in February 2003, and as a 
delegate of the Minister for purposes of s.102, he had “considered” application 
85H/012 for exemption.  He said that a number of documents on the 
Departmental file for M70/816 had come to his attention for that purpose.  
Documents that he mentioned as having then been on the Departmental file and 
before him were the transcript of the proceedings on 17 and 18 January 2001, a 
Statutory Declaration made by a Mr Cole and lodged in support of the 
application for exemption (reg. 54(3)) and the “Warden’s report [2002] WAMW 
8”.  He said that after a hearing before a Warden the exhibits tendered during the 
hearing are placed on the Departmental file. He agreed in cross-examination that 
the exhibits that had been produced at the hearing in January 2002 were not on 
the file.  I infer that he made no enquiry about that and made no attempt to 
ascertain if, in some other place, there were any documents of the type 
mentioned in s.102 (6) so that if there were, he could locate them and read them 
for purposes of exercising his delegated function under s.102.  

 
20 Mr Connor said that after he had considered the exemption application, a fellow 

officer Mr Cahill, had prepared the minute that I have previously referred to 
(paragraph 14).  He said that he (Connor) had then signed the minute after 
having satisfied himself that it had been properly prepared by Mr Cahill.  Mr 
Connor said that at the time Mr Cahill was one of the officers to whom a 
delegation had been made under item I. 
 

21 The purported certificate of exemption was signed by Mr Cahill.  A copy of it 
was annexed to an affidavit of Mr Moir, sworn and filed in these proceedings.  I 
do not know whether or not Mr Cahill did anything more than to simply prepare 
the minute and subsequently sign the certificate on 13 December 2002, 
presumably after the time when on 13 December 2002, it appears that the 
Minister signed the minute of 6 December which Mr Connor had, presumably, 
forwarded to the Minister. 
 

22 In cross-examination Mr Connor said that when he signed the minute to the 
Minister he was satisfied that the Warden had made a recommendation for grant 
of an exemption certificate.  He also said that he was not then aware that the 
hearing before the Warden of the exemption application had not been concluded, 
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nor that no evidence had been given to the Warden by Synergy in support of the 
exemption application.  He said that he had seen many reports and 
recommendations of Wardens and that they usually said: “I recommend grant” 
or “I recommend refusal”. It appears that the only inferences which can 
reasonably be drawn are either that Mr Connor did not read the whole of the 
decision of 22 February 2002 or, if he did, then he did not read it with sufficient 
care to realise that it was not a report and recommendation of the Warden to the 
Minister made under s.102 (6) of the Act. I infer also that Mr Cahill did not at 
any material time ascertain from a reading of the decision that the hearing before 
the Warden had not been completed or that there had been no report or 
recommendation concerning either the plaint for forfeiture or the exemption 
application. 
 
The Subsequent Actions of the Minister/Department Up To Date of the 
Hearing on 21 August 2003 
 

23 In two affidavits sworn on 5 February 2003 by Mr Workman in support of an 
application for adjournment of the continuation of hearing of the exemption 
application, Mr Workman set out some information which I consider is 
important in painting a complete picture of what has happened in this matter.  
I accept as true what he said in the affidavits. 
 

24 Of relevance to what is now before me, Mr Workman said that, having become 
aware that the register for M70/816 showed that a certificate of exemption had 
issued for the year ended 12 August 2001, he wrote to the Director, Mineral 
Titles on 29 January 2003.  In his letter (which he annexed to his first affidavit) 
he submitted that the grant of the certificate was in error and set out the course 
of proceedings thus far and then sought confirmation that the grant was in error 
and that it would be withdrawn by the Minister.  In his second affidavit Mr 
Workman stated that, since the time of swearing the first affidavit, Mr Connor 
had informed Mr Workman that legal advice received from the Crown 
Solicitor’s office was to the effect that the grant was “a nullity for want of 
jurisdiction” and that it was intended to amend the records of the Department to 
show that the certificate had not been granted.  So far as I am aware, no such 
amendment had been made up to date of the hearing on 21 August 2003. 
 
 
 
 
SUBMISSIONS MADE ON 21 AUGUST 2003 
 
On behalf of the applicant Synergy 

Document Name:  <Dir>\[2003]WAMW21.doc   (<Secretary>) Page 11 



[2003] WAMW 21 
 

 
25 Mr Lawton argues that a valid certificate of exemption in the amount of $37,279 

has been signed and an exemption thus granted by an officer of the Department 
to whom the power to do so had been delegated.  A Warden, he said, is bound to 
heed what is, in effect, a decision of the Minister and the decision of the 
Minister, in administrative proceedings such as the present, is final. 
 

26 It is submitted that the grant of the certificate had the immediate effect described 
in s.103, namely, that, upon grant of the certificate, Synergy, as the tenement 
holder, was and is deemed to be relieved, to the extent exempted, from its 
expenditure obligations.  It is said that the Warden, therefore, has no further role 
in the matter. 
 

27 He argues that the fact of a certificate having been issued is not in issue and is 
proved by the evidence.  He says that s.56 of the Evidence Act requires judicial 
notice to be taken of the Minister’s signature granting the exemption.  That, he 
says, means that there is conclusive proof of the Minister’s action.  I note, 
however, that what the Minister is said to have signed personally is not the 
certificate itself.  Rather, he has signed beneath a “RECOMMENDATION 
ACCEPTED” stamp which appears on the minute prepared by Mr Connor and 
which was signed, on 13 December 2002 by the Minister. 
 

28 Mr Lawton points to the absence of any other evidence capable of contradicting 
or disturbing, the evidence of grant and issue of the certificate of exemption. 
 

29 Concerning the requirement set out in s.102 of the Act related to the duty of the 
Warden to conduct a hearing of an exemption application and to receive 
evidence in support of the exemption and of the objection and to then forward to 
the Minister a report and recommendation together with specified evidentiary 
material, Mr Lawton submits that such obligations are not obligations that are 
imposed upon the Minister - they are only imposed on the Warden - and that 
they do not bind the Minister. 
 

30 Counsel also referred to s.102 (7) in which, it is submitted, the Minister, by the 
words “… or if the Minister is satisfied whether or not a recommendation is 
made by the Warden, the Minister may grant a certificate of exemption…”, is to 
be taken as being not dependant, for the right or ability to exercise his power to 
grant a certificate of exemption, upon the Warden having previously conducted 
a hearing or otherwise complied with the Warden’s duties set out in s.102.  He 
says also that there would be nothing to prevent the Minister from making use of 
the statutory declaration lodged under reg. 54(3) in support of the application. 
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31 Mr Lawton argues that the objector, Mr Morellini had not been denied natural 
justice by the conduct of the Minister and the Departmental officers.  In any 
event, he submitted, even if there had been a denial of natural justice, there is 
nothing that a Warden performing the administrative function that I am now 
performing under s.102, may do to remedy any such denial. 
 

32 Mr Lawton submits that because a certificate of exemption has been granted, the 
expenditure obligation for the year in question was only the amount of 
expenditure declared in the Form 5 lodged for the year, namely, $12,921.  It is 
said there is no evidence capable of contradicting that claimed expenditure - that 
being my expressed conclusion in my reasons for decision on the no-case 
submissions concerning the plaints for forfeiture of M70/815 and M70/816. 

 
On behalf of the respondent Mr Morellini 

 
33 Mr Workman submits, firstly, that the purported grant of the certificate of 

exemption is a nullity and is of no force or effect.  The reasons being the 
absence of a concluded hearing of the exemption application by the Warden, the 
absence of any evidence having been produced to the Warden or behalf of the 
applicant in support of the exemption application, the absence of any report or 
recommendation being made by the Warden and the fact that the Warden had 
not transmitted any notes of evidence, maps or other exhibits to the Minister.  It 
is said that the performance by the Warden of all of those things is necessary 
and mandatory and is an essential pre-requisite to the exercise by the Minister of 
his discretion under s.102 to grant a certificate of exemption. 

 
34 Concerning the purported certificate of exemption, counsel concedes that it is 

relevant in the proceedings arising out of the exemption application but says that 
it is not admissible before me.  The first reason for that is that the purported 
certificate does not comply with s.56 of the Evidence Act in that, to come under 
s.56, it must be, but has not been, certified by the Minister or Under Secretary 
for Mines.  The second reason is that there is no evidence of the fact of 
delegation by the Minister to the Monitoring Manager.  

 
35 The submissions of Mr Workman are next directed to the issue of the weight to 

be given to the evidence of the purported certificate. He accepts that, pursuant to 
s.69A of the Evidence Act 1906 (WA), the tendered register search for M70/816 
is prima facie evidence of its contents - the contents show the grant of an 
exemption for the relevant year.  It is said that, being mere prima facie evidence 
and not conclusive evidence, the evidence of the register is rebuttable.  
Likewise, it is argued, the certificate that was tendered can be, at most, no more 
than rebuttable prima facie evidence and is not conclusive evidence.  Reliance is 
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placed upon commentary in the decision of the Supreme Court of WA in 
Commercial Properties v Italo Nominees (unreported 16 December 1988) at 15-
23.  It is argued that the uncontradicted evidence before me is sufficient to prove 
that the mandatory pre-requisites for grant of the certificate were not met and 
that such evidence is sufficient to displace the prima facie evidence of the 
purported certificate and of the register.  Mr Workman says that, therefore, no 
weight should be given to the contents of the register or to the purported 
certificate. 

 
36 At the conclusion of his submissions, Mr Workman asked that no decision be 

made by me in respect of Plaint 6H/012 until further submissions had been made 
following the publication of my reasons in respect of the objection.  Mr Lawton 
said that he had no objection to further submissions being received but did not 
agree to a deferral of my decision on the plaint - for that purpose. 

 

THE MOTION BY THE OBJECTOR FOR THE WARDEN TO 
RECEIVE FURTHER EVIDENCE 

The Motion 

37 On 14 November 2003, after I had prepared draft reasons for decision in this 
matter, but before publication of my decision concerning the applications to 
dismiss the objection and to dismiss the plaint, Mr Workman filed a motion on 
behalf of the objector.  The motion sought that I allow further evidence to be 
received concerning the tenement holder's applications for dismiss.  The 
evidence sought to be introduced by the objector is an affidavit of Mr Workman 
sworn 14 November 2003, together with four annexures thereto.  The hearing of 
the objector's motion was adjourned a number of times and was heard by me on 
23 January 2004.  On 19 November 2003 notification was received that the 
applicant for the exemption certificate had appointed new solicitors, namely, 
Blakiston and Crabb.  The applicant's notice of change of solicitors showed the 
name of the applicant as Synergy Equities Group Ltd ("Synergy").  
Subsequently, on 23 January 2004, an application was made on behalf of the 
applicant to change the name of the applicant from IPT Systems Pty Ltd to 
Synergy Equities Group Ltd.  The application was supported by the lodgement 
by Mr Gerus, on behalf of the applicant, of an ASIC certificate of registration of 
change of name which had occurred on 23 September 2002.  Mr Workman did 
not object and I allowed the amendment. 

38 In his affidavit of 14 November 2003, Mr Workman says that he wrote to the 
Minister for State Development on 3 September 2003 and that, on 11 November 
2003, he received a reply from the Minister.  Counsel's letter and the Minister's 
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reply are annexed to the affidavit.  Also annexed to the affidavit are two 
certified copies of the register for M70/816.  The first of those is certified on 
18 June 2003 by Mr Burton, “Director Mineral Titles Division”.  The second 
copy is certified on 27 October 2003 by Mr Stevens, "General Manager Tenure 
and Native Title Branch".  In the copy of the register certified by Mr Burton it is 
stated that for the expenditure year ending in 2001 an exemption from 
expenditure in the amount of $37,279 out of a total prescribed expenditure of 
$50,200 was granted on 13 December 2003.  It is also recorded that total 
expenditure on the tenement for that year was $12,921.  In the copy certified by 
Mr Stevens the same particulars are shown.  That is to say, no change is 
recorded in that part of the register. There is, however, a change to another part 
of the register which the objector argues is of considerable significance.  That 
change appears under the heading "Dealings".  In that part of the register, 
against the words "Miscellaneous Entry" there appears the following: 

"Certificate of Exemption in respect to Application for 
Exemption 85H/012 was issued in error on 13 Dec 2002 as the 
Warden has not yet determined Objection 22H/012.  The Miniister 
[sic] will determine the Exemption Application after receiving the 
Wardens [sic] recommendation" 

39 In his letter to the Minister dated 3 September 2003, Mr Workman referred to 
the history of these proceedings and enclosed with his letter a large number of 
documents which evidenced what had occurred to the date of his letter.  
Included amongst those documents was a copy of my decision delivered 
22 February 2002 concerning the no case submission on the plaints for forfeiture 
(Morellini v IPT [2002] WAMW 8).  Reference is also made by Mr Workman 
to his letter of 29 January 2002 sent to the Department in which he submitted 
that the certificate of exemption had been issued in error and requesting that it 
be withdrawn by the Minister.  He has also set out a summary of information 
subsequently provided to him by Mr Connor, namely, that advice had been 
received from the Crown Solicitor's Office that the grant of the certificate was a 
nullity, that Mr Connor would be requesting the return of the certificate and that 
departmental records would be amended to show that no exemption had been 
granted.  Reference is made by Mr Workman to other letters and verbal 
communications between himself and the Department or Mr Connor on behalf 
of the Department, including a letter from the Department dated 9 July 2003 
which “confirmed” that the Minister's decision to grant the certificate was 
invalid and that because the purported grant of the certificate was a nullity, there 
was no need to amend the register.  Mr Workman's letter then sets out what is, in 
effect, legal argument concerning the requirements of the Act and Regulations in 
respect of the granting of certificates of exemption.  He refers the Minister to the 
provisions of s 55 of the Interpretation Act and then requests that the Minister 
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exercise his power to correct the error that has occurred by the purported grant 
of the certificate.  Counsel has suggested in his letter that the steps to be taken 
by the Minister in that regard should include a number of steps set out by 
Mr Workman. 

40 The letter of the Minister in reply to Mr Workman's letter is dated 13 November 
2003.  In it he says: 

"I have been advised that this matter is currently before the Warden 
and that Section 102(6) of the Mining Act 1978 requires that until all 
parts of the proceedings are completed, and I have received the 
recommendation of the Warden, it would be inappropriate for me to 
intervene. 

In regard to the register, however, I have directed that it show that the 
certificate of exemption has been issued in error.  I will be in a 
position to determine the application for exemption once I have 
received the Warden's recommendation." 

41 It can be seen that the "miscellaneous entry" which now appears under 
"Dealings" in the copy register certified by Mr Stevens repeats much of what the 
Minister said in his letter. 

42 At the hearing of the objector's motion on 23 January 2003, there was some 
discussion as to whether or not, if I were to determine that the copy of the 
register certified by Mr Stevens should be admitted, then an original rather than 
a copy should be tendered.  I am of the view, which I expressed tentatively to 
counsel at the time, given the nature of the document and the apparent 
acceptance by both parties that Mr Stevens was an employee of the Department, 
that I could allow production of the copy document.  In any event, Mr Workman 
did produce the original certified copy. 

43 Mr Gerus, on behalf of Synergy, opposed the motion to introduce the further 
evidence. 

Submissions on Behalf of the Objector 

44 Mr Workman submits that in carrying out an administrative function such as the 
hearing of an application for the grant of a certificate of exemption the Warden 
is bound by laws of evidence, such as those contained in the Evidence Act, but 
is not bound by the common law rules of evidence that are applied in Australian 
courts.  I agree generally with that submission.  He then submits that a decision 
on the part of a Warden in administrative proceedings to allow a party to re-open 
its case is a matter of discretion, to be exercised by the Warden acting in a 
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judicial manner and that one of the primary questions is whether it is necessary 
in the interests of justice to allow a re-opening.  In support of that submission 
counsel refers to commentary by Seaman in "Civil Procedure Supreme Court 
Western Australia” at par 34.5.17.  Mr Workman also notes that the tenement 
holder's application to dismiss the objection is, in effect, a chamber hearing and 
is not a hearing at trial of the substantive issues.  He says that the evidence 
sought to be now introduced is relevant, that it would have been admissible if it 
had been available at the hearing on 21 August 2003 and that it is "fresh 
evidence".  The fresh evidence is said to consist of the correspondence and the 
“miscellaneous entry" which now appears in the register.  It is said that if the 
further evidence is not received, then the Warden will make a decision based on 
an outdated and incorrect register search, namely, that certified by Mr Burton on 
18 June 2003.  It is submitted that the new evidence will indicate that the 
Minister has now determined that the certificate of exemption was issued in 
error and, further, that that determination of the Minister has been made 
pursuant to s 55 of the Interpretation Act.  Concerning the effect of the new 
evidence, counsel submits that it will demonstrate that the Minister has corrected 
the error of the previous issue of the certificate of exemption and that that 
certificate of exemption should, therefore, now be accorded no evidentiary 
weight.  It is also said that the entry in the registry, insofar as it previously 
showed and insofar as it still shows that an exemption was granted, should be 
accorded no evidentiary weight.  It is submitted that the certificate of exemption 
and the copy of the unamended register are now inadmissible but that, in any 
event, must be accorded no weight.  As he had previously argued on 21 August 
2003, Mr Workman submitted that the register, in the absence of any statutory 
provision to that effect, was not conclusive evidence and nor was the certificate 
of exemption that had been issued.  It was submitted that, if the register is to be 
considered to constitute prima facie evidence of it’s contents, the amended 
register indicates that the Minister has determined that the certificate of 
exemption had been issued in error and that he would now reconsider the 
application for the exemption only after the procedure prescribed by the 
legislation had been completed.  The amended register, it is said, is now prima 
facie evidence of the Minister having made an error, through his delegate, in the 
issue of the certificate of exemption. 

45 The objector argues that no prejudice will fall upon the tenement holder as a 
consequence of the additional evidence being received by the Warden.  
Mr Workman points to the fact that several months had passed, during which 
there were four mention hearings before the Warden, before the applications to 
dismiss the plaint and objection were lodged.  Concerning the submission made 
by Mr Gerus that Mr Workman's letter to the Minister contained argument and 
that, in any event, the application for the Minister to reconsider and correct what 
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had already happened was not "new", having been raised in Mr Workman's 
letter to the Department in January 2003, Mr Workman submitted that it was 
necessary that both his letter and that of the Minister go into evidence in order to 
present in a proper context the subsequent amendment that was made to the 
register  .  Mr Workman also submitted, in effect, that it was not inappropriate or 
impermissible for a Warden to "go behind the register" and to comment about 
the contents of the register and what had led to it. 

Submissions on Behalf of the Tenement Holder 

46 Mr Gerus agrees that a Warden sitting as an Administrative Tribunal and 
considering a motion to dismiss an objection has power to admit further 
evidence.  He submits that the exercise of such a power must be exercised  with 
caution.  Like Mr Workman, he submits that the approach adopted by courts in 
judicial proceedings may serve as a guide to a Warden exercising the discretion. 

47 Concerning Mr Workman's letter of 3 September to the Minister, Mr Gerus 
submits that it does not contain any new evidence and, further, it is not evidence 
at all, being argument addressed to the Minister in an attempt to have the 
Minister correct the earlier decision to issue a certificate of exemption.  It is 
noted that the objector has had ample time since the certificate issued to 
commence appropriate proceedings in the Supreme Court by way of prerogative 
writ or an application for a declaration that the certificate is a nullity.  In respect 
of the Minister's letter in reply to Mr Workman, it is submitted that it has no 
relevance or probative value in the objector's defence of the motion to dismiss 
and, further, that the Minister's intention which is expressed in the letter is of no 
relevance.  All that is relevant is the Minister's action.  The Minister has not 
revoked the certificate.  All that he has done, it is said, is to indicate in his letter 
that he has directed that the register show that the certificate was issued in error.  
That, it is submitted, does not assist the objector, the Minister not having 
directed revocation of the certificate or the making of an entry in the register to 
the effect that the expenditure condition had not been complied with.  In respect 
of the copy of the register certified by Mr Stevens, it is submitted by Mr Gerus 
that it is of no assistance to the objector because it still reflects the existence of a 
certificate of exemption and indicates that the expenditure condition has been 
complied with.  That entry and its effect, it is said, is that the "miscellaneous 
entry" is of no assistance.  It is argued that, notwithstanding the "miscellaneous 
entry", the register still shows that the required expenditure occurred. 

48 Mr Gerus submits that in judicial proceedings, where there is an application to 
re-open in order to present further evidence where the decision or judgment has 
not been delivered but where the parties have closed their respective cases, the 
primary consideration is whether there will be prejudice or embarrassment to the 
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other side.  In respect of the exercise of my discretion in this case, it is argued 
that a number of suggested matters should have a bearing on the outcome.  
Those matters are:  the delay which has occurred since the end of the relevant 
expenditure year and since the granting of the certificate, the lack of any action 
on the part of the objector to have the Minister's decision set aside by a court, 
the fact that the Minister has not revoked his decision, the provisions of s 103 of 
the Act and the fact that the register still shows that a certificate of exemption 
was issued and that the expenditure condition was complied with during the 
relevant year.  The objector's defence to the motion to dismiss amounts to a 
collateral attack, it is said, on the certificate of exemption and that such an attack 
is not something which enables the Warden, in the current proceedings, to 
determine the validity of the certificate. 

49 Mr Gerus also argues that, consistently with views expressed in the matter of the 
Minister for Immigration and Multicultural Affairs v Bhardwaj [2002] HCA 
11, it does not follow that the erroneous decision of the Minister to grant the 
certificate means that the decision and the certificate are a nullity. 

50 Mr Gerus submits that the material contained in Mr Workman's affidavit and the 
annexures is not fresh evidence.  He argues that the letter of 23 September to the 
Minister is, in effect, a repetition of earlier submissions and requests made to the 
Department concerning the grant of the certificate that, therefore, the fact of 
there being a "request" contained in the letter of 23 September 2003 is not 
something which constitutes fresh evidence. 

51 As to the contents of the Minister's letter of 13 November 2003 to Mr Workman, 
counsel says that its meaning is unclear and counsel asks whether it is not 
simply a matter of "administrative double speak" because it does not expressly 
say anything about the certificate that was granted or that no exemption has been 
granted.  He asks the question whether or not the Minister is in fact saying that 
he will not revoke the certificate.  It is submitted that it cannot be said from what 
appears in the Minister's letter that he has purported to exercise any powers that 
he may have pursuant to s 55 of the Interpretation Act.  It would be speculative, 
it is said, to say what it is that the Minister has done, as distinct from what may 
appear to be his intention; his intention, in any event, being entirely irrelevant. 

52 Mr Gerus submits that the "miscellaneous entry" which now appears in the 
register has no effect at all.  It is suggested that it in fact enables the conclusion 
to be drawn that the Minister has not availed himself of the provisions of s 55.  
He has not revoked the certificate that was previously issued.  It is submitted 
that, in any event, in order to exercise his powers properly pursuant to the 
provisions of s 55 the Minister must first cancel the certificate that was 
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previously issued.  If that is not done, then the provisions of s 103 operate and a 
Warden cannot ignore the effect of that section.  

53 Mr Gerus further argues that in considering whether or not to exercise the 
discretion in favour of allowing further evidence to be produced, it is necessary 
to ask and answer the question:  "What is the purpose introducing the fresh 
evidence?"  In the present case, it is submitted, there is no valid purpose because 
it, in effect, repeats what was already known, namely, that there was a request to 
rectify the perceived error by revoking the certificate, which request, as is the 
case now, was not granted. 

Conclusions Upon The Motion To Adduce Further Evidence 

54 The further evidence sought to be adduced by the objector is admissible and 
should be admitted.  My reasons for so concluding are as follows. 

55 I consider that the contents of the letter of the Minister of 13 November 2003 
and the consistent amendment to the register are matters which can properly be 
described as new evidence in the context of the parties having previously closed 
their cases on 21 August 2003 in respect of the dismissal applications.  What is 
"new" or "fresh" is the fact that those documents indicate that the Minister has 
taken two further steps that are directly relevant to both the plaint and the 
exemption applications. As a consequence of one of the steps that the Minister 
has taken, namely, to direct that the register be amended, the register now 
contains an entry which was not present as at 21 August 2003.  In his letter to 
Mr Workman, and it has now also been set out in the miscellaneous entry in the 
register, the Minister has said that, in effect, he will now await my report and 
recommendation concerning the exemption application before determining that 
application.  Had the Minister given such a direction and had the register been 
so amended prior to the completion of the hearing on 21 August 2003, that 
evidence would have been admissible and relevant and I would have allowed it 
to be given.  I consider that the conduct of the Minister in writing to 
Mr Workman and the amendment of the register are both materially relevant to 
the applications to dismiss the plaint for forfeiture and the objection to the 
exemption.  There are no statutory provisions which preclude me from receiving 
the further evidence and taking it into account in determining the motions for 
dismissal.  Whether I do so or not is entirely a matter of discretion.  In the 
exercise of that discretion I have taken into account the conduct of the parties, 
the absence of any actual or potential prejudice to the tenement holder, the 
nature of alternative judicial remedies that may be available to both parties, the 
circumstances in which the exemption certificate was issued and the effect on 
the parties of my refusal to allow the evidence to be put before me. 
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56 Concerning the conduct of the parties, there is nothing which either party did 
which, in my opinion, led to the certificate of exemption being issued in a 
manner which did not comply with the legislation.  Neither party is to blame.  
What has happened, however, is that the tenement holder has sought to take 
advantage of a significant administrative error which, on its face, denied the 
objector rights given the objector by the Mining Act and Regulations, denied the 
objector natural justice and which, on it’s face, entirely defeated his plaint and 
his objection.  It cannot be overlooked, in the context of the present proceedings, 
that for the objector to seek a remedy in the Supreme Court by way of 
prerogative writ or by way of an application for a declaration with consequential 
orders would be expensive and would always carry with it some risk of failure, 
in whole or in part, of his action Any such failure would almost inevitably lead 
to an order of substantial costs being made against him. In any event, 
proceedings in the Supreme Court would most likely requie expenditure on his 
part of considerable costs which he would not fully recover even if he were 
wholly successful and even if the tenement holder were to pay to him any taxed 
costs.  It is also the case that the tenement holder has not commenced any 
proceedings in the Supreme Court seeking  to prohibit either myself as Warden 
or the Minister from dealing  with the plaint or the exemption application or the 
objection or to have the Minister delete the "miscellaneous entry" from the 
register or to quash the Minister's decision to direct that the register be amended 
by the "miscellaneous entry". 

57 In exercising my discretion to admit the new evidence, I have also taken into 
account the nature of the Warden's function.  The proceedings are administrative 
in nature.  They are not controlled by the rules of evidence.  They are not 
governed by the rules and the practices and which govern the conduct of judicial 
proceedings.  The role of the Warden in hearing applications for the grant of 
certificates of exemption and in hearing applications by way of plaint for the 
forfeiture of tenements is one of the preliminary steps which must be taken 
along the path to the final determination by the Minister of those matters.  The 
function of the Warden is to assist the Minister in arriving at such decisions.  It 
has long been customary for Wardens to express in their reports to the Minister 
their views as to the law connected with the proper administration of the Mining 
Act and Regulations.  In my opinion, it is appropriate that Wardens do so.  That 
the Minister is not bound to follow a recommendation by a Warden and that the 
Minister is not bound by the views expressed by a Warden in the report which 
accompanies the recommendation is, in my opinion, of no consequence in 
determining whether or not it is appropriate for Wardens to comment upon the 
law in their reports to the Minister.  Such commentary is one way in which a 
Warden may assist the Minister in the proper administration of the Act and 
Regulations. 
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58 I have also taken into account what I perceive to be the effect of the Minister's 
letter and of the changes which have been made to the register.  What I perceive 
therein to have been done is that the Minister has re-considered the issue of the 
certificate and formed an opinion as to an appropriate means of dealing with it 
and directed that the register be amended in accordance with his opinion.  He 
has, unequivocally in my opinion, acknowledged that prior to the issue of the 
certificate the Warden's role had not been completed.  He has said that he now 
expects to receive a recommendation from the Warden and that, following that, 
it is his intention to determine the exemption application.  I consider that it can 
be taken that, as far as the Minister is concerned, that will happen.  I do not 
consider that to be an expression of mere hope on the part of the Minister but, 
rather, an expression of present and future intention.  Whether the Minister is 
right or wrong at law is, in my opinion, not relevant for present purposes - it is 
not a matter that can be decided by me in the present proceedings.  What has 
happened, as a matter of fact, is that the circumstances have now changed from 
those that existed as at 21 August 2003, the date of the hearing.  In my opinion, 
it is now clear from the Minister's letter and from the amendment that has now 
occurred to the register that the Minister has in fact turned his mind to the 
question of whether or not the certificate should have issued, whether or not the 
Warden still has functions which should be completed in respect of the 
exemption application and the obligation of the Minister to comply with the 
provisions of s 102(6) of the Act. What effect, if any, that the actions of the 
Minister have had is different matter. 

 
THE LEGISLATION 
 
Mining Act  
 

59 Section 8 says (where relevant): 
 

(1) In this Act, unless the contrary intention appears  
 

"Director General of Mines" means the person for the time being 
holding or acting in the office of chief executive officer of the 
Department; 
 
"mining registrar" means a mining registrar appointed in accordance 
with this Act or deemed so to be and includes a reference to the person 
holding, acting in, or performing the functions of a prescribed office 
or position in the Department; 
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"the Department" means the department of the Public Service of the 
State principally assisting the Minister in the administration of this 
Act; 
 
"the office of the mining registrar" means  

 
(a) in relation to the lodging of an application for a mining tenement, 

the office of the mining registrar of the mineral field or district in 
which the largest portion of the land to which the application 
relates is situated; 

 
(b) in relation to the lodging of an agreement, claim, notice of 

objection, security or any other thing in respect of a mining 
tenement, the office of the mining registrar of the mineral field or 
district to which the application for that mining tenement has 
been assigned; 

 
"the warden" or "the mining registrar" means the warden or 
the mining registrar of the mineral field or district thereof in 
which the subject matter in relation to which the term is used 
arose or is; 

 
60 Section 10(1) says: 

 
'This Act shall be administered by the Minister.' 

 
61 Section 11 says: 

 
'There shall be a department of the Public Service of the State to assist the 
Minister in the administration of this Act, to which department there shall 
be appointed, under Part 3 of the Public Sector Management Act 1994, a 
chief executive officer and such number of persons to be mining registrars, 
geologists, surveyors, inspectors and such  other officers as may be 
necessary for the due administration of 
 this Act.' 

 
62 Section 12(1) and (3) say: 

 
'(1) The Minister may  

 
(a) by instrument in writing delegate any of his powers and functions 

(except this power of delegation) to  
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(i) any officer of the Department; or 
 
(ii) the person for the time being occupying a position in the 

Department, being an officer named or a position specified in 
the instrument of delegation; and 

 
(b) vary or revoke a delegation given by him. 

 
(3) power or function delegated by the Minister under this section  

 
(a shall, if exercised or performed, be exercised or performed in 

accordance with the instrument of delegation; and 
 
(b) may, if the exercise of the powers or the performance of the 

functions is dependent upon the opinion, belief or state of mind of 
the Minister in relation to a matter be exercised upon the opinion, 
belief or state of mind of the delegate in relation to that matter.' 

 
63 Section 102 says (where relevant): 

 
"(1) Subject to this Act, on an application (an "application for exemption") 

made, as prescribed, by the holder of a mining tenement (other than a 
retention licence) or his authorised agent prior to the end of the year to 
which the proposed exemption relates, or within the prescribed period 
after the end of that year, the holder may be granted a certificate of 
exemption in the prescribed form totally or partially exempting the 
mining tenement to which the application relates from the prescribed 
expenditure conditions relating thereto, in an amount not exceeding 
the amount required to be expended  

 
(a) in respect to any mining tenement other than a mining lease, in 

any one year; and 
 

(b) in respect to a mining lease, subject to subsection (7), in a period 
of 5 years. 

 
(2) A certificate of exemption may be granted for any of the following 

reasons ….  
               (there is then set out, in paras (a) - (g), several specified reasons) 
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(3) Notwithstanding that the reasons given for the application for 
exemption are not amongst those set out in subsection (2), a certificate 
of exemption may also be granted for any other reason which may be 
prescribed or which in the opinion of the Minister is sufficient to 
justify such exemption. 

 
(4) When consideration is given to an application for exemption regard 

shall be had to the current grounds upon which exemptions have been 
granted and to the work done and the money spent on the mining 
tenement by the holder thereof. 

 
(5) An application for exemption  

 
(a) where an objection to the application is lodged, shall be heard by 

the warden in open court; but 
(b) otherwise, shall be forwarded to the Minister for determination 

by the Minister. 
 

(6) The warden shall as soon as practicable after the hearing of the 
application transmit to the Minister for his consideration the notes of 
evidence and any maps or other documents referred to therein and his 
report recommending the granting or refusal of the application and 
setting out his reasons for that recommendation. 

 
(7) Where the warden finds that the reasons given by the holder of the 

mining lease are sufficient to justify the granting of a certificate of 
exemption and so recommends, or if the Minister is satisfied whether 
or not a recommendation is made by the warden, the Minister may 
grant a certificate of exemption in an amount not exceeding the 
amount required to be expended in respect of the mining lease in the 
period of 5 years from the commencement of the year to which the 
application relates.' 

 
64 Section 103 says: 

 
'Upon the granting of a certificate of exemption pursuant to section 102 or 
section 102A the holder of a mining tenement to whom it is granted shall 
be deemed to be relieved, to the extent, and subject to the conditions 
specified in the certificate, from his obligations under the prescribed 
expenditure conditions relating to the mining tenement.' 
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65 Section 161(3) says: 
 

'In any proceedings a document purporting to be certified by a mining 
registrar as a correct copy of an extract from the register kept in accordance 
with the regulations is evidence of the matter contained in that document.' 

 
Mining Regulations 1981 
 

66 Reg. 55 says: 
 

‘A person may within 21 days of the date of lodgement of an application 
for a certificate of exemption under section 102, or within such further 
period as the warden considers reasonable, lodge an objection against that 
application in the form No. 16 in the First Schedule.' 

 
67 Reg. 56 says: 

 
‘Where any objection against an application for a certificate of exemption 
under section 102 is lodged within the time allowed, the warden shall 
receive evidence in open court in support of the application and in support 
of any objection so lodged.' 

 
68 Reg. 58 says: 

 
'A certificate of exemption under section 102 or 102A shall be in the form 
No. 19 in the First Schedule.' 

 
69 Reg. 89A says: 

             “For the purposes of the definition of “mining registrar” in section 8(1) 
the office of General Manager, Tenure and Native Title Branch, Mineral 
Titles Division of the Department is prescribed”. 

 
 

70 Reg. 106(1) says (where relevant): 
 

'There shall be kept at the Department at Perth and at the office of the 
mining registrar a register wherein shall be recorded in relation to each 
application for a mining tenement  

 
           (d) Moneys expended or deemed to be expended in mining on or in 

connection with mining on the tenement; 
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(e) particulars of exemptions;  

            (f) a memorial of all dealings affecting the tenement; 
(i) such further matters as the Minister may deem necessary or expedient 
for the purposes of the Act.  

 
      
Evidence Act 1906 (WA) 
 

71 Section 56 says (where relevant): 
 
‘All courts and all persons acting judicially shall take judicial notice of —  

(a)    (not relevant)  ; and  

(b) the official signature of every person who is for the time being, and of 
every person who has at any time been Governor, Minister of the Crown, 
…. Judge or Presiding Magistrate or Registrar or Deputy Registrar of any 
County Court, or District, Family or Local Court, or Court of Mines, 
Warden  ….; and  

(d) the fact that such person holds or has held such office, if the signature 
or seal purports to be attached or appended to any judicial or official 
document.’ 

 
72 Section 69A says:  

 
When by any Statute in force in the State any person is required to keep 
any register, then any register purporting or appearing to be kept pursuant 
to the Statute shall (save in so far as the contrary may be proved) be 
deemed to be and be admissible in evidence as a complete and accurate 
register and record and    

(a) any document purporting to be a copy of the register and to be 
certified as correct by the person aforesaid; or 

(b) (not relevant) 

(c) (not relevant)   

shall be prima facie evidence of the contents of the register as existing on 
the date when the document or Gazette purports to have been certified, or 
printed, or issued, and the production thereof in any court or before any 
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person shall (save in so far as it may be proved not to be a true copy) be 
equivalent to the production of the original register. 

 
 

73 Section 77 says: 
  

 Where by any law at any time in force the Governor-General or the 
Governor of any State or of any Australasian colony, or any Minister of the 
Crown for the Commonwealth or a State, or any Australasian colony, is 
authorised or empowered to do any act, production of the Gazette purporting 
to contain a copy or notification of any such act shall, before all courts and 
persons acting judicially, be evidence of the act having been duly done. 

 

74 Sections 79C, (where relevant) says: 

(2a) Notwithstanding subsections (1) and (2), in any proceedings 
where direct oral evidence of a fact or opinion would be admissible, 
any statement in a document and tending to establish the fact or 
opinion shall, on production of the document, be admissible as 
evidence of that fact or opinion if  

a) the statement is, or directly or indirectly reproduces, or is derived 
from, a business record; and 

(b) the court is satisfied that the business record is a genuine 
business record. 

(2b) Where a statement referred to in subsection (2a) is made by a 
qualified person that person shall not be called as a witness unless the 
court orders otherwise. 

(3) This section makes a statement admissible notwithstanding 

(a) the rules against hearsay; 

(b) the rules against secondary evidence of the contents of a 
document; 

(c) that the person who made the statement or the person who made 
a statement from which the information in the statement is 
reproduced or derived is a witness in the proceedings, whether or 
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not he gives evidence consistent or inconsistent with the statement; 
or 

(d) that the statement is in such a form that it would not be 
admissible if given as oral evidence, 

but does not make admissible a statement which is otherwise 
inadmissible. 

(5) For the purposes of this section a court may    

(a) for the purpose of deciding whether or not a statement is 
admissible as evidence, draw any reasonable inference from the 
form of contents of the document in which the statement is 
contained, or from any other circumstances; 

75 In s.79B “qualified person” is defined for purposes of s. 79C as: 

“qualified person”, in relation to a statement, means a person 
who    

(a) had, at the time of making of the statement, or may 
reasonably be supposed to have had at that time, personal 
knowledge of the matters dealt with by the statement; or 

(b) (not relevant) 

INTERPRETION ACT 1984 (WA) 
 

76 Section 18 says: 
 

'In the interpretation of a provision of a written law, a construction that 
would promote the purpose or object underlying the written law (whether 
that purpose or object is expressly stated in the written law or not) shall be 
preferred to a construction that would not promote that purpose or object. ' 

 
77 Section 55 says: 

 
'Where a written law confers a power or imposes a duty upon a person to 
do any act or thing of an administrative or executive character or to make 
any appointment, the power or duty may be exercised or performed as 
often as is necessary to correct any error or omission in any previous 
purported exercise or performance of the power or duty, notwithstanding 
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that the power or duty is not in general capable of being exercised or 
performed from time to time. ' 

 
 
CONCLUSIONS 
 
The Scheme of the Act 

 
78 In respect of those matters in which the Warden performs an administrative 

function, which must be performed in open court, there is a common procedural 
thread that is of relevance to the present matter.  That common thread, in broad 
terms, is that applicants and objectors are, expressly or impliedly, given by the 
legislation an opportunity, in open court, to present evidence, to cross-examine 
witnesses and to make submissions to the Warden before the Warden makes any 
decision or determination or report or recommendation. 

 
79 The practice of affording such opportunities to the parties has been consistently 

adopted by Wardens over many years both under the now repealed Mining Act 
1904 and under the present Act.  It has long been expected by Wardens and by 
parties that it will occur.  In some instances, the legislation, directly or 
indirectly, identifies rights to appear and to be heard and to call witnesses.  In 
s.42 (3) of the Act it is provided that the Warden is to hear and determine 
applications for prospecting licences in open court and that the Warden may 
give an objector an opportunity to be heard.  Identical provisions appear within 
s.59 (4) in respect of applications for grant of exploration licences, s.70 (5) 
respect of special prospecting licences s.70D (4) concerning retention licences, 
s.75 (4) in respect of mining leases.  In s.98, concerning application for 
forfeiture of mining or general purpose leases on the ground of expenditure non-
compliance, subsection (3) expressly provides that there is to be a hearing of the 
application in open court.  Interestingly, the same provision is not repeated in 
s.96 which concerns applications for forfeiture of prospecting or miscellaneous 
licences, and where the Warden is empowered to finally determine the forfeiture 
application rather than merely make a recommendation to the Minister. The 
invariable practice of Warden’s, however, is that where such applications for 
forfeiture are based upon an alleged non-compliance with the expenditure 
condition they are conducted in open court and the applicant and the tenement 
holder always given the opportunity to be legally represented, to be heard, to 
produce evidence and to cross-examine witnesses. In my opinion that is a proper 
practice and is an implied requirement under the Act. 
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80 Pursuant to s.102 (5)(a), contested applications for the grant of a certificate of 
exemption must be heard in open court.  Pursuant to reg. 56, the Warden must 
receive evidence in support of both the application and the objection to it. 

 
81 The explicit statutory scheme in respect of applications for the grant of a 

certificate of exemption, where there is an objection duly lodged, is that the 
Warden is directed to hear the application in open court, that the applicant is 
entitled to present evidence in support of the application and that the objector is 
entitled to present evidence in support of the objection.  That is set out in reg. 
56.  “Evidence” in reg. 56(1) must mean oral and documentary evidence. To 
say, as is said in s.102 (5)(a), that the application is to be “heard” means that the 
Warden is obliged to receive and consider and give weight to evidence which is 
admissible for purposes of the particular proceeding and, further that the Warden 
is obliged to allow the applicant and the objector to make relevant submissions 
as to the evidence, as to the law and as to what the outcome should be.  It is in 
the context of the nature of an application made under s.102 and of the 
procedural directions given by the legislation to the Warden, including in 
particular the obligation to transmit materials to the Minister and to make a 
report and recommendation to the Minister, that a duty is then, and only then, 
cast upon the Minister to exercise his discretion and decide whether or not to 
grant an exemption certificate.  The statutory scheme does not envisage that the 
Minister has any power or duty to determine an application for exemption before 
the applicant and objector have been given the opportunity to present evidence 
to the Warden and to be otherwise heard by the Warden, or at a time when the 
Warden has not commenced, or, having commenced it, not properly concluded 
the hearing or where the Warden has not transmitted to the Minister a report and 
a recommendation and the material prescribed by s.102 (6).  So far as I am 
aware, it has never been the practice of the Minister or the Minister’s delegate to 
grant or refuse to grant a certificate before receiving the report and 
recommendation of the Warden where an objection has been duly lodged. 

 
82 In Hot Holdings Pty Ltd v Creasy (1996) 185 CLR 149 the High Court gave 

consideration, to the provisions of ss. 57, 59(1)-(4) and 71, 75(1)-(4) of the Act 
as they then were, concerning the statutory scheme specified by those 
subsections in respect of applications for the grant of exploration licences or 
mining leases where the application was the subject of an objection to the grant.  
The equivalent provisions of the present Act vary only slightly, and in my 
opinion insignificantly for present purposes, from the provisions that the High 
Court dealt with. The High Court looked at them in the context of deciding 
whether or not certiorari was a remedy available in the Supreme Court of 
Western Australia to challenge a decision of a Warden to conduct a ballot under 
s.105A of the Act. In reviewing the nature of the Warden’s role and the nature 
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of the Minister’s role the members of the Court made a number of comments 
that are relevant to the issues now before me. In their joint judgement, Brennan 
CJ and Gaudron and Gummow JJ said:  
 

(p.167) "The decision-making process under the Act                                         
The Act creates various parallel decision-making schemes for the 
different forms of mining tenement. Each adheres to the same basic 
structure. Following application, the warden is to collect evidence, 
consider objections, make recommendations, give reasons, and transmit 
all of this to the Minister. Discretion is then vested in the Minister either 
to grant or to refuse applications. 
                           
Exploration licences                                                                      
         … 
         Section 59 lays down the warden's function once an application 
under s 58 has been lodged. The section provides for applications to be 
heard in open court (s 59(1)). Any person is entitled to object and "be 
heard by the warden in opposition to the granting of the application" (s 
59(2)). As soon as practicable after hearing the application and objections, 
the warden must "transmit to the Minister for his consideration" the notes 
of evidence and maps or other documents referred to therein, and his 
report "recommending the granting or refusal" of the exploration licence 
and setting out reasons (s 59(3)).     
The next stage involves the decision of the Minister. Section 57 provides 
that the Minister "[s]ubject to this Act", "may" on the application of any 
person "and after receiving a recommendation of the warden in 
accordance with section 59", grant an exploration licence (emphasis 
added). This section expressly picks up s 59. Section 59(4) provides that, 
"[o]n receipt" by the Minister of "notes of evidence and any maps or 
documents transmitted to him", the Minister "may grant or refuse the 
exploration licence as he determines, and whether the warden 
recommends the granting of the licence or the refusal thereof". Sub-
section (4) appears to indicate that the Minister's discretion to grant or 
refuse may be made on receipt of only the notes of evidence and any maps 
or documents. This leaves unmentioned the other documents which sub-s 
(3) requires the warden to transmit, namely, the report recommending the 
granting or refusal of the exploration licence and setting out the warden's 
reasons. Accordingly, it might be thought that the Minister's power could 
be exercised under s 59(4) after seeing the notes of evidence and maps, 
and not having before him the warden's recommendation. However, that 
construction runs contrary to s 57(1). This conditions the Minister's power 
so that the discretion may be exercised only "after receiving a 
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recommendation of the warden".  That is the primary grant of power. 
Section 59(4), although phrased as a grant of the same power, must be 
construed as a supplemental indication of the nature of the power. It 
merely indicates that the Minister is not bound to decide in accordance 
with the terms of the warden's recommendation. 
                                                               
 Mining leases                                                                              
The decision-making structure involved in the grant of a mining lease 
follows a similar form….  
 
Mining lease applications are also heard in open court (s 75(1)), and "a 
person who desires to object" may lodge such objection and is entitled to 
be heard by the warden (s 75(2)). The warden is obliged to send "to the 
Minister for his consideration" the notes of evidence, maps and other 
documents and his report recommending grant or refusal and setting out 
his reasons (s 75(3)).  
 The power to grant a mining lease is again vested in the Minister "after 
receiving a recommendation of the warden in accordance with section 75" 
(s 71). Once again, this section picks up the requirement of the warden to 
transmit notes, maps and a report recommending the grant or refusal of 
the mining lease and setting out the warden's reasons. It also picks up s 
75(4) which indicates that the Minister may grant or refuse 
notwithstanding the warden's recommendation or the applicant's 
compliance with the Act.  The Minister's power comes from s 71, not s 
75(4) which merely clarifies the circumstances in which it may be 
exercised. 
 
Apparent legal effect?                                                                   
(p.171- 2) In the Supreme Court Malcolm CJ recognised that:  
                                                                                                   

"the making of the report by the Warden conditions the exercise by 
the Minister of his discretionary power to grant or refuse the 
application. The content of the report does not condition the 
exercise of the power."   

 
The Chief Justice here draws a distinction. This is between a preliminary 
finding which is a necessary precondition of a final exercise of power, in 
the sense that the actual content of the finding must support the final 
decision, and a finding which is a necessary precondition in the sense only 
that, so long as it is made, it activates the power, regardless of its content. 
…….The Minister may grant or refuse to grant whether or not the warden 
recommended the grant or refusal of the mining tenement . 
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While it may be true that the content of the warden's report and 
recommendation does not bind the Minister, this does not mean that the 
report and recommendation of the warden is not something to which the 
Minister is bound to have regard in exercising his discretion.  
In so far as the judgments of the Supreme Court may be taken to mean 
that the warden's report need not be considered by the Minister, then, with 
respect, they are in error.   
Malcolm CJ said:  
 

"[I]n the context of a ballot which includes an applicant for a 
mining lease, the Minister will not be bound by the result of the 
ballot, but may take it into account in reaching his decision." 
(Emphasis added.)  

 
Nicholson J, in our view correctly, thought that "[t]he exercise of the 
Minister's power is not conditioned by the ballot although the outcome of 
the ballot would be a matter the Minister would be required to take into 
account along with the other circumstances concerning how it came to be 
ordered" (emphasis added). 
                                    
The courts do not readily classify as absolute or unfettered a statutory 
discretion, the exercise of which will affect the rights of the citizen, and, if 
the legislature intends that result, "it should do so by a very plain 
expression of its intent". Thus, apart from express provision, a statute may 
impliedly require the repository of a power to have regard to certain 
considerations in deciding on its exercise and, in determining whether the 
repository is bound to have regard to any and what matters, the subject 
matter, scope and purpose of the statute must be considered. 
                                            
With these principles in mind it is possible to determine if there are any 
factors under the Act which the Minister is bound to consider in 
exercising the discretion under either s 57(1) or s 71. It would be wrong to 
conflate these grants of discretion, each decision-making structure is 
different, and different considerations may be relevant and mandatory. 
                                                                                 
The Minister's discretion to grant an exploration licence or mining lease is 
expressed as "subject to this Act". …  
 
 The phrase as it appears in ss 57(1) and 71 is indicative of a situation in 
which the Minister's discretion is not unfettered. The discretion must be 
exercised in accordance with the requirements of the Act. Both ss 57(1) 
and 71 refer to the requirements set out by the Act before any exercise of 
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the Minister's discretion can occur. First, the Minister's power to grant is 
"on the application of any person". Second, that power is enlivened "after 
receiving a recommendation of the warden". … 
          
 
The decision-making structure for the grant of mining leases is a parallel 
but slightly different scheme. … 
                        
The second requirement before an exploration licence may be granted is 
that the Minister receive a recommendation of the warden. That 
requirement is reinforced by s 59(3) which obliges the warden after the 
hearing of the application to "transmit to the Minister for his consideration 
the notes of evidence and any maps or other documents referred to 
therein, and his report recommending the granting or refusal of the 
exploration licence and setting out the warden's reasons for his 
recommendation". (Emphasis added.) The requirement is further 
emphasised by s 59(4) which provides that the Minister may grant or 
refuse the exploration licence only "[o]n receipt" of documents 
transmitted to him pursuant to sub-s (3).  
                                                                    
Turning to mining leases, the provisions concerning the transmission "for 
his consideration" to the Minister of the warden's report and 
recommendation, providing that "on receipt" the Minister's power is 
enlivened, are to the same effect as the provisions regulating the grant of 
exploration licences. Section 75(4) expressly states that the Minister may 
grant or refuse an application notwithstanding the warden's 
recommendation and notwithstanding compliance with the Act. 
                                               
Before any grant or refusal of an exploration licence or mining lease, the 
Act specifically requires "receipt" of the warden's findings to allow "for 
[the Minister's] consideration" of those matters. It would be an odd state 
of affairs if these provisions merely enabled the Minister to consider the 
warden's report and recommendations, as opposed to requiring the 
Minister to have regard to them. 
 
                                  
 (174-5) …..Here, the legislature provided no other means for the Minister 
to be informed of matters specific to the individual applicants. It is 
apparent that the Minister is bound to consider the information which the 
warden transmits under s 58(3) and s 75(3). The Minister may not 
exercise the discretion to grant or refuse applications until the warden's 
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recommendation and report, expressing as it must the warden's decision 
on priority, is received and taken into account. … 
                      
That conclusion is not affected by those provisions which make clear that 
the Minister is in no way bound by the recommendation of the warden (ss 
59(4), 75(4)). These provisions are but a statutory indication that the 
weight of those considerations need not be decisive. They do not go to 
show that the consideration is other than one which the Minister is bound 
to consider. 
                                                             

83 DAWSON AND TOOHEY JJ. said:  
 
(at 180) "It is necessary to say again that there has been no report by the 
warden. The receipt of a recommendation in a report is a precondition to 
an exercise of power by the Minister under s 57. It is also, if not expressly 
then by clear implication, a precondition to an exercise of power under s 
71. A recommendation cannot of itself affect legal rights because, 
whatever its content, the decision is one for the Minister. True, it is a 
precondition to an exercise of power which will do so. But it is the 
existence of a recommendation, not its content, that is the precondition. In 
Egypt  Pty Ltd; Ex parte Esso Exploration & Production, Australia Inc  
Burt CJ said 
  

           "It is the warden's report which conditions the Minister's 
power and not the contents of that report. And hence, from the 
applicant's point of view, it is the report which must be quashed and 
not the recommendation which it contains and I would reserve for 
further consideration the question of whether the report can be 
quashed because of the recommendation contained within it." 
                                                     

 
The matter was put this way by Malcolm CJ :  
 

"Under the Act, the making of the report by the Warden conditions 
the exercise by the Minister of his discretionary power to grant or 
refuse the application. The content of the report does not condition 
the exercise of the power.” 

 
 
84 It can be seen that an important part of the reasoning of their Honours’ in Hot 

Holdings concerning the exercise by the Minister of his statutory powers was 
based upon the inclusion in ss. 57 and 71 of the express and implied directions 
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to the Minister which had the effect that the Minister could not exercise the 
power to grant or refuse to grant the mining tenement applied for unless and 
until the Warden had transmitted to the Minister a report and recommendation 
and the other specified material. Unlike in ss 57 and 71 (as they then were), 
there is not, in s.102 or any other section or in any regulation, any similar 
express primary grant to the Minister of the power to issue or grant a certificate 
of exemption nor a similar express conditioning of the primary grant to the 
Minister of the power to issue or grant a certificate of exemption. Section 102 
does not say in so many words that the Minister may grant or issue a certificate 
of exemption except in subsection (7) concerning, in my opinion, the special 
case of up to 5-year exemptions being granted only for a mining lease. In s.102 
(5)(b), which applies where no objection has been lodged and where the 
Warden, therefore, has no role, it is said that the application is to be transmitted 
to the Minister “for determination by the Minister”. There is in s.102 (6) no 
corresponding (to the previous sections 57 and 71) expression of the duty or 
power of the Minister after the Minister has received the Warden’s report and 
recommendation. What is said in s. 102(6) is that what the Warden transmits is 
“for (the Minister’s) consideration”. It seems to me, however, that the words 
“for his consideration” should be interpreted as imposing an obligation upon the 
Minister of the same type that it has been said in the High Court in Hot Holdings 
was, by sections 57 and 71, imposed in respect of applications for the grant of 
exploration licences and mining leases, namely, in essence, an obligation to 
receive the stipulated material and to become aware of the contents thereof and 
to  give due consideration to the contents and to have regard to them in finally 
determining the exemption application. It may be said that the phrase “for his 
consideration” imposes all of those obligations upon the Minister and his 
delegate even though the section does not contain the words “after receiving a 
recommendation of the Warden” or words similar thereto. 

 
85 Given the general scheme of the legislation in respect of matters where the 

Warden is directed to conduct a   hearing and then send a report and 
recommendation to the Minister, and taking into account the filtering role that 
the Warden performs in so doing and the legislative context in which the 
provisions of s.102 have application, there is no room for any other 
interpretation of the powers and duties of the Minister but that there are 
unavoidable essential conditions precedent to the grant of a certificate of 
exemption, where the grant is duly objected to, namely, that the Warden has 
completed the hearing and that the Minister has received and given 
consideration to the report and recommendation and other material transmitted 
to him. 

 
Subsection 102(7) 
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86 I do not consider that, as was suggested by Mr Lawton in argument, the 

provisions of s 102(7) have the effect of giving to the Minister any power to 
grant a certificate of exemption where the Warden has not made a 
recommendation to the Minister.  My reasons for arriving at that conclusion are 
as follows.  Section 102(1) impliedly (if not expressly) envisages that 
certificates of exemption will be granted in respect of either a single year of 
expenditure for prospecting and exploration licences or, in respect of mining 
leases only, for a period of up to 5 years.  The grant may be made 
retrospectively or prospectively, depending upon whether the application is 
made during or after the end of the expenditure year.  Section 102(1) refers to 
applications being made by the holder of a "mining tenement".  Section 102(7) 
is specifically limited to mining leases.  It does not apply to other tenements.  
Section 102(7), insofar as it uses the words "… whether or not a 
recommendation is made by the Warden …", is not inconsistent with there 
having been a hearing before the Warden with a recommendation having been 
forwarded to the Minister. 

 
 

87 Section 102(1) expressly sets out, as a condition precedent to the grant of a 
certificate of exemption, that there be made … “an application (an “application 
for exemption”) for exemption … (b) in respect to a mining lease, subject to 
subsection (7), in a period of 5 years”.  The inclusion in brackets of the words 
“an application for exemption” defines the meaning of the immediately 
preceding words “an application”.  Subsection (5) begins with the words “an 
application for exemption”.  That must necessarily refer to “an application” 
made under subsection (1).  It follows that an application made under subsection 
(1) for an exemption in a period of 5 years in respect to a mining lease is an 
application which “…shall be heard by the Warden in open court;” - subsection 
(5). Where subsection (6) refers to “…the hearing of the application…” it can 
only be a reference to a hearing conducted by the Warden under subsection (5) 
of an “application for exemption” made under subsection (1) in respect of either 
a mining lease (para (b)) or a tenement other than a mining lease (para (a)). 

88 Subsection 102(7) must be read in the context of the whole of the Act and 
regulations and in the context of s.102 in particular.  Pursuant to subsection (6), 
the Warden is compelled to make a recommendation. The Warden is given no 
power to make a recommendation in any circumstances other than where the 
Warden has duly completed a hearing under subsection (5).   The Warden has no 
discretion to not make a recommendation and no discretion to not transmit the 
recommendation to the Minister.  The Warden must recommend grant or 
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recommend refusal.  The Warden cannot recommend any other action on the 
part of the Minister.  The Warden cannot recommend neither grant or refusal. 

89 In my opinion the words with which subsection (7) begins, namely, “Where the 
Warden finds that the reasons given by the holder of the mining lease are 
sufficient to justify the granting of a certificate of exemption…” presume that 
the Warden will have made such a finding in the course of conducting “the 
hearing” referred to in subsection (6) of the “application for exemption” referred 
to in subsections (1) and  (5).  That is the only occasion and means by which the 
Warden could consider an application made under subsection (1) in respect to a 
mining lease or any other type of tenement. 

90 If the words in subsection (7) “…or if the Minister is satisfied whether or not a 
recommendation is made by the Warden…” are set aside then it appears that, in 
the absence of those words, the Minister could only grant a certificate if the 
Warden recommended grant.  That is not what s.102 envisages.  What that 
demonstrates is that by the use of commas before and after the words “… or if 
the Minister is satisfied whether or not a recommendation is made …” and the 
use of the disjunctive “or” in those words, it is not intended that, as an 
alternative procedure to that set out in subsections (5) and (6), the Minister may 
grant an exemption in respect to a mining lease for a period of up to 5 years 
without first receiving and considering a recommendation from a Warden.  How 
would such an alternative procedure be applied?  Would there be no hearing, by 
the Warden?  Would there be a hearing with no recommendation?  Would the 
Warden have a choice as to whether or not a recommendation would be made?  
Would there be any opportunity for there to be any objection to the exemption 
certificate being granted?  I consider that those questions, reflecting as they do 
considerable potential for uncertainty and for inconsistency with the other 
provisions of s.102 and with other provision of the Act which direct that 
Wardens conduct hearings and then transmit reports and recommendations to the 
Minister which provisions condition the power in the Minister to then grant or 
refuse the particular applications, all point to a different interpretation of s.102 
(7) to that suggested by Mr Lawton.  In my opinion, the words “… whether or 
not a recommendation is made …” are intended to refer to a recommendation by 
the Warden, consistent with the Warden’s finding that the “…reasons … are 
sufficient to justify the granting of a certificate of exemption and so 
recommends …”, that a certificate be granted. That is, the opening words of the 
subsection only make reference, in effect, to a recommendation that a certificate 
of exemption be granted. The only alternative contemplated in subsection (7) is 
where the Warden recommends that there be a refusal of the application for 
exemption. If that happens the Minister still has a power to grant a certificate. 
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91 The language of subsection (7) is not such that its meaning and effect is readily 
apparent, however what is apparent is that it is limited in its application to 
mining leases.  It would be extraordinary and incongruous were it to be the case 
that an application for exemption in respect of a mining lease, where there was 
an objector who opposed it, could be dealt with in a manner different to that 
required in the case of other tenements and, in particular, without the filtering 
and assisting purpose of the hearing before the Warden’s leading to the 
Warden’s report and recommendation being an integral part. That is particularly 
so where the exemption may be for a period of up to 5 years. 
 
The Delegation by the Minister 

 
92 I am satisfied that, at all material times for purposes of s.10 of the Act, Clive 

Morris Brown, was the Minister duly appointed and authorised to administer the 
Act.  His due appointment as the Minister for State Development was notified 
by publication in Government Gazette No. 35, on 16 February 2001.  The 
placement of the administration of the Department of Minerals and Energy and 
of the Mining Act under the control of the Minister for State Development was 
notified by publication in Government Gazette No. 37 of 20 February 2001.  
There is nothing before me to contradict that evidence of the due appointment of 
the Minister and there is no reason to believe that he has not held that position at 
all relevant times.  Under s.77 of the Evidence Act, where a Minister is 
authorised or empowered to do any act, production of the Gazette purporting to 
contain a notification of any such act is, before a person acting judicially, 
evidence of the act having been done.  I am a “person acting judicially” (s.3 
Evidence Act). 

 
93 The Instrument of Delegation/Authority produced in evidence by Mr Connor 

purports to bear the signature of the Minister.  Under s.56 of the Evidence Act I 
am to take judicial notice of the official signature of the Minister.  The 
document is dated 18 August 2001, which is after the date of notification by the 
Governor of the appointment of Mr Brown as Minister administering the 
Department and the Act.  I proceed upon the basis that the document before me 
is a true copy of the written instrument of the Minister of delegations and 
authorisations made by him under s.12 (1) of the Mining Act.  I also proceed 
upon the basis that between 18 August 2001 and 13 December 2002 (the date of 
the purported certificate), the delegations set out in item I of the schedule had 
not been revoked or amended in any way in respect of the granting of 
certificates of exemption and that Mr Brown remained as the Minister 
administering the Act and the Department at all material times. 
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94 It was not clear to me from the evidence of Mr Connor whether or not he said 
that he was a person to whom or held an office to which the power to grant 
certificates of exemption had been delegated.  In any event, he did not purport to 
grant such a certificate.  The only evidence of the appointment of Mr Peter 
Cahill to a position in the Department upon which the Minister’s delegation 
under item I fell was that of Mr Connor together with the fact that, on the 
evidence of Mr Connor, it was Mr Cahill’s signature that was on the purported 
certificate dated 13 December.  Mr Connor’s evidence was that the Minister’s 
delegation was to six officers, one of whom was Cahill; Mr Cahill was not 
called as a witness.  There was no other material, put before me that could 
corroborate the evidence of Mr Connor as to Mr Cahill having been appointed to 
one of the six positions nominated by the Minister in item I.  Mr Cahill has in 
fact signed the certificate as “Mining Registrar, South West Mineral Field”.  
Mining Lease 70/816 is located in the South West Mineral Field.  Mr Connor 
did not say upon what he based his belief as to the appointment of Mr Cahill to 
one of the positions mentioned in the delegation at item I.  There was no 
evidence, for example, that he was aware that Mr Cahill has regularly signed 
other such certificates. 

 
95 There is insufficient evidence to satisfy me on the balance of probabilities that at 

13 December 2002 Mr Cahill was a person to whom, or that he occupied a 
position to which, the Minister had delegated the powers or functions given to 
the Minister by s.102 of the Act concerning the grant of certificates of 
exemption.  I arrive at that conclusion despite the absence of any contradictory 
evidence.  The evidence of Mr Connor lacked any detail as to his belief of the 
position and the role of Mr Cahill.  He simply made the bald statement that Mr 
Cahill was one of six persons to whom the power had been delegated.  In that 
regard, his evidence can probably be taken as a shorthand way of saying that he 
believed that Mr Cahill occupied one of the positions mentioned in item I. His 
evidence, however, at best, was in the nature of hearsay and was far from being 
anything like the best evidence of the fact. 

 
96 When Mr Connor signed the minute dated 6 December 2002, he signed it “for” 

the Director General.  The Director General, I can only infer, means the Director 
General of Mines - the holder of a statutory office and being the chief executive 
officer of the Department mentioned in s.11 of the Act.  The office of Director 
General is not one to which the power to issue a certificate of exemption was 
delegated in the delegation instrument that was produced to me. 

 
97 The minute of 6 December 2002 does not purport to be and, in my opinion is 

not, and was not intended to be, a certificate of exemption for purposes of s.102.  
It is not in a form that is anything like the prescribed Form 19. In it, the Minister 
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appears to have “accepted” a “recommendation” that a certificate be issued.  The 
“recommendation” is apparently, that of Mr Connor.  At that time neither Mr 
Connor nor any other person had any statutory power or duty to make any such 
recommendation to the Minister because there had been an objection to the 
application for exemption.  The only “recommendation” provided for in s.102 
following the due lodgement of an objection is that of the Warden.  This was not 
a case where there had been no objection and where, therefore, under s.102 
(5)(b) the application for exemption was to simply be forwarded to the Minister, 
or to the Minister’s delegate. 

 
98 It was not explained by Mr Connor why, if the Minister has delegated his power 

under s.102, there is ever any need to provide the Minister with such a minute 
with a “recommendation” included in it as was done on 6 December 2002.  It 
was not explained why, if Mr Cahill had a delegated power to grant the 
certificate, the “recommendation” of Mr Connor was not simply presented to the 
delegate rather than to the Minister.  It was neither explained why the Minister 
was apparently invited to, or, at least, given the opportunity to, “accept” the 
recommendation in the first place, nor, that having been done, why the Minister 
did not then simply grant and issue the certificate.  I cannot think of any reason 
why such procedures are or should be followed. 

 
99 If it is the usual practice (and I believe that it is) for Departmental officers to 

make a “recommendation” to the Minister after the Warden has transmitted a 
report and recommendation under s.102 (6) then I consider that it is 
inappropriate to do so.  Although it may be a matter of mere terminology, 
because, if the matter does in fact go personally to the Minister rather than to his 
delegate under s.102, it may be then appropriate that he receive advice or 
instructions from an officer of the Department, nevertheless the only 
“recommendation” that the Minister receives should be that of the Warden.  
That is because, in the context of s.102, the word “recommendation” has a 
particular meaning and the receipt of it by the Minister after transmission by the 
Warden has a significant statutory consequence in that it triggers the right and 
duty of the Minister to then determine the application.  If the Minister merely 
places his signature against a “recommendation accepted” stamp on a document 
that contains reference to a Warden’s recommendation and which also contains 
a “recommendation” of a departmental officer then it may be the case that it can 
be said that the Minister has not “considered”, in accordance with s 102, the 
Warden’s recommendation. 

 
100 The evidence of Mr Connor establishes that not all of the material which should 

have been transmitted to either the Minister or the delegate for purposes of and 
prior to the exercise of the discretion under s.102 was “on the file” when he 
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“considered” the application and when Mr Cahill signed the certificate.  If the 
delegate is to be the decision-maker then the delegate should receive all of the 
documents, which the Warden is required to transmit. What the Minister is 
bound to do the delegate is equally bound to do because the Minister did not, by 
the instrument of delegation, authorise the delegate to do less than what the 
legislation requires of the Minister under s 102. 

  
101 What is also of some concern to me is that in paragraph (5) of Mr Connor’s 

minute to the Minister it is said: 
 

“The application was referred to the Director Geological Survey for 
comment.  The Director advised that the lease contains the Tampa Hill 
(or Gault) resource and supports the application under Section 
102(2)(e) of the Act.” 

 
102 No evidence was given before me about “the Tampa Hill (or Gault) resource”. 

There is nothing to suggest that the Minister was made aware of what the Tampa 
Hill (or Gault) resource is or what significance it could have in any exercise of 
the Minister’s discretionary powers. Of greater concern is that the Minister was 
invited to accept that the Tampa Hill (or Gault) resource was a relevant and 
apparently very significant factor to be taken into account, and further that it was 
taken into account by both Mr Connor and Mr Cahill yet it appears that, even if 
the objector had been aware of that fact, he was given no opportunity to be heard 
in respect of it. Further, it would appear most likely that the ‘support” of  the 
Director Geological Surveys” would have been obtained without that person 
being aware of the reasons for objection or the objector’s arguments, having 
only had the application referred to him or her. 
 

103 I believe that it is a common practice, after Warden’s reports and 
recommendations have been transmitted, for Departmental officers to prepare 
minutes for the Minister such as was done in this case and to make their own 
“recommendation”, based, in part, upon material which was not before the 
Warden and thus not before the parties at the hearing and about which material 
and its use and significance one or both of the parties have not been informed. 

 
104 One purpose of the hearing before the Warden is a filtering one.  It is to be 

conducted in public.  The procedural requirements of the legislation are intended 
and designed to have as one of their outcomes, the extending of openness and 
fairness and the opportunity for opposing parties and interested members of the 
public to be aware of the evidence and arguments which each of the parties 
relies upon and to which the Minister will ultimately give his consideration.  
That is one reason why there is a hearing in a public forum. For a Departmental 
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officer in a case such as the present to subsequently engage in a process from 
which a party to the proceeding is excluded whereby further material that is 
considered to be relevant, and perhaps of considerable significance, possibly 
even determinative, so far as a potentially adversely affected party is concerned, 
seems to fly in the face of the transparency and fairness and general application 
of the rules of natural justice that the system of open court hearings is  meant to 
achieve and to convey.  It is also suggestive of the adoption of an internal 
Departmental policy which has as its foundation the premise that it is 
appropriate for Departmental officers to, in effect, conduct a further enquiry, in 
private and without the knowledge of a party who may be adversely dealt with 
and, on the basis of that enquiry, to then “recommend” to the Minister that the 
Warden’s recommendation should or should not be followed. 

 
105 In making the above comments, it is understood that a Minister cannot function 

in the performance of his or her duties in respect of frequently made run-of-the-
mill daily administrative decisions without the assistance and advice of 
administrative staff who have the essential practical experience in and ready 
access to and knowledge of matters pertaining to the decisions that are to be 
made. In the majority of instances in the administration of Government 
departments and of Acts and regulations, however, there is not in place a 
statutory scheme such as appears in the Mining Act as a whole or in s.102 of the 
Act.  There is not the filtering process of a public hearing at which rights to be 
heard and to give evidence are extended to parties who are in contest. There is 
not a statutory scheme which allows the respective positions of opposing parties 
to be presented and challenged in a public arena before going to the Minister for 
final determination of the matter in dispute.  It is also acknowledged that it is for 
an objector to properly research and prepare for the hearing and that there is a 
considerable amount of geological and other material which is available to the 
public concerning the results of past exploration of ground covered by 
tenements.  

 
106 It is essential that all parties who have appeared before the Warden and who are 

subsequently dealt with by or on behalf of the Minister are treated fairly and 
openly and according to law. 

 
107 If there is to be proper confidence within the mining industry and in the general 

public in the integrity of the procedures whereby the Minister must receive and 
take into account the Warden’s report and recommendation and the exhibits 
produced at the hearing, and if the fairness of the system once the matter comes 
before the Minister is to be established and maintained, then great care should be 
taken by the Minister and his Departmental officers to ensure that those who are 
parties to proceedings before the Warden are not later dealt with unfairly and 
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without due openness.  That is not to say that there is an obligation to give to 
every party whose matter is to be dealt with by the Minister following a hearing 
before the Warden such opportunities in respect of every matter that the Minister 
intends to take into account in determining an exemption application.  In my 
opinion, however, there will be occasions where that should be done.  The 
decision as to whether it should be done will depend on the particular case and 
should be made with it in mind that the Minister’s determination is to be made 
following a prescribed hearing procedure which is generally intended to give the 
parties an opportunity to address matters which may affect the outcome and to 
achieve a filtering of matters to come before the Minister. 

 
The Legal Effect of the  Purported Certificate 

 
108 As Mr Workman said in his submissions, I am not asked by either party in these 

or any other proceedings to make any declaration concerning the validity of the 
certificate.  I could not do so when acting administratively under either S.98 
concerning the plaint for forfeiture or under s.102 concerning the exemption 
application.  The resolution of issues concerning the lawfulness and validity and 
effect of administrative acts performed other than in accordance with the 
legislative directions given by an Act or regulations which grant or condition the 
performance of the administrative act is frequently very difficult - (see for 
example the judgements in Project Blue Sky v A.B.A. (1998) 194 CLR 355; 
Minister for Immigration and Multicultural Affairs v Bhadwaj  (2002) 209 CLR 
597). Mr Workman argues that the purported grant of the certificate is a nullity.  
It does not, however, follow that every administrative act done without 
legislative authority or other than in accordance with express or implied 
legislative authority is a nullity or is voidable.  It does not follow at law that 
even if an administrative decision appears to be unlawful, either on its face or in 
the context of known relevant circumstances connected with the doing of it, that 
others are free to treat it as if it did not exist or had never been made or cannot 
have any legal effect either at large or upon persons affected by it.   
(See Re Monger: Ex parte United Construction Pty Ltd  [2002] WASCA 253 per 
Fitzgerald AJ (par 66) and His Honour’s reference to the “orthodox judicial 
position” discussed in “Judicial Review of Administrative Action” by Aronson 
& Dyer). 

 
109 In my opinion, I cannot simply proceed upon the basis that the grant of the 

certificate or the certificate itself is a nullity and deal with the forfeiture and 
exemption applications as if the full prescribed expenditure was required for 
M70/816 and as if no exemption had been granted. The grant has not been 
expressly revoked or cancelled or rescinded or been the subject of any 
administrative action to that effect. 
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The Certification of the Departmental Register 

 
110 Mr Lawton produced a purported copy of the Departmental register for 

M70/816.  Mr Workman did not object to its production.  The following 
notation appears on it: 

 
 “I Roy William Burton, Director, Mineral Titles Division, hereby certify 

that the attachments marked “A” to “E” are a true and correct copy of the 
register for Mining Lease 70/816 (signed R Burton) 18/6/03, DIRECTOR, 
MINERAL TITLES”. 

 
111 Section 161(3) of the Act says: 
 

“In any proceedings a document purporting to be certified by a mining 
registrar as a correct copy or extract from the register kept in accordance 
with the regulations is evidence of the matters contained in that document.” 

 
112 It was not disputed that Mr Burton was, as at 18 June 2003, an officer of the 

Department and that he occupied the position of Director Mineral Titles, 
although no evidence was produced to formally prove those facts.  It is, 
however, I believe common knowledge among those who have regular dealings 
with the Department concerning the administration of mining tenements, and it 
is my own belief, from my experience as a Warden, that Mr Burton has occupied 
that position at all material times.  I proceed upon the basis that such is the case.  
Mr Burton does not in his certification purport to be a “mining registrar” as 
defined in s.8 (1) of the Act nor a “registrar” as contemplated in s.11 of the Act.  
I do not know from the evidence or from my own experience whether or not he 
is a registrar or the mining registrar of any mineral field or district.  I am not 
satisfied that it is common knowledge that he is such. The provisions of reg. 106 
create an obligation for a register to be kept at the Department at Perth and at the 
office of “the mining registrar”.  In s.8 (1) “the mining registrar” is defined to 
mean the mining registrar of the mineral field or district thereof in which the 
subject matter in relation to which the term is used arose or is.”  It is, I think, 
common knowledge that Mr Burton, has, at all material times, worked in the 
Department at Perth and I proceed upon the basis that such is the case.  There is 
not sufficient evidence, however, to establish that Mr Burton was on 18 June 
2003 “the mining registrar” of any mineral filed or district for purposes of s.161 
(3).  Proof of the contents of the register for M70/816 is not achieved in this case 
through s.161 (3) by the document certified by Mr Burton. 
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113 In s.69A of the Evidence Act it is provided that where a statute requires a person 
to keep a register, then any document purporting to be a copy of the register 
which is certified as correct by the person required to keep it, shall be prima 
facie evidence of the contents of the register as at the date of certification.  
Regulation 106 of the Mining Act does not specify a person who is to “keep the 
register” for purposes of, s.69A of the Evidence Act.  I consider that for s.69A to 
have application a person identifiable by description (eg. as being the holder of a 
particular position) must be specified in the statute that requires the register to 
be kept.  Some person or persons must be nominated by the statute and 
described by title or position and given the responsibility for keeping it.  
Regulation 106 does not do that.  There is no more than a generalised 
requirement that a register be kept “at the Department” and that one also be kept 
at the office of the Mining Registrar. One or both of the registers, it seems, may 
be kept by different persons occupying different positions. In the present case, I 
do not accept that the provisions of s.69A of the Evidence Act apply.  Proof of 
the contents of the register is not achieved through s.69A. 

 
114 I have previously set out some of the provisions of s.79C of the Evidence Act. I 

consider that, for purposes of that section, the Departmental register is a 
“business record” as defined in s.79B. Admissible direct oral evidence for 
purposes of s.79C (2a) could be given of the contents of the register. The words 
of certification used by Mr Burton, together with the document itself could be 
said to constitute, under s.79C (2a)(a) and (b), a statement which reproduces or 
is derived from a genuine business record. I am satisfied, particularly taking into 
account the provisions of s.79C (5)(a), that Mr Burton falls within the 
description of a “qualified person” as defined in s.79B (2) for purposes of s.79C. 
The form and contents of the document, together with the circumstances of the 
known position held by Mr Burton and the consistency between the contents of 
it and the other evidence before me enable me to draw the necessary inferences 
of fact, in any absence of direct evidence, concerning those matters. The 
contents of the register may be proven in accordance with s.79C by the copy of 
the register which is before me. Production of it is “…admissible as evidence…” 
under s 79C(2a), but it is not necessarily thereby conclusive evidence. 

 
115 The register shows that on 13 December 2002 an exemption was granted for the 

expenditure year ended 12 August 2001 in the amount of $37,279 in respect of 
M70/816.  The register does not reflect the circumstances in which the 
exemption was granted.  It merely records that an exemption was granted.  By 
implication, it says that, for purposes of s.102 (1) and s.103, a certificate of 
exemption was granted.  That does not mean that the validity or effect of the 
grant or of the issue of the certificate cannot be successfully challenged in an 
appropriate forum and in appropriate proceedings.  It is evidence of what 
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happened but not of why or how it happened.  It is not conclusive proof that a 
certificate was issued in accordance with the law.  The contrary may be 
established. 

        Concerning the copy of the register certified by Mr Stevens on 27 October 2003, 
I accept that, as at that date, he occupied the position of General Manager, 
Tenure and Native Title Branch. Pursuant to regulation 89B, that position is 
prescribed for purposes of the definition of “mining registrar” in s.8 (1) of the 
Act. Mr Stevens is, therefore, a mining registrar for purposes of s.161 (3) and a 
copy of the register certified by him to be a correct copy of an extract from the 
register is evidence of the matters contained therein. The contents of the register 
as at 27 October 2003 may therefore be proved by the copy certified by Mr 
Stevens. The copy does not of itself provide conclusive proof that a certificate of 
exemption was issued in accordance with the law.  

 
Section 103 of the Act 

 
116 Section 103 must be interpreted consistently with other written laws that have 

application to administrative actions.  Section 103 has the effect that, 
immediately upon the granting of a certificate, the prescribed amount of the 
expenditure condition is reduced by the amount of the exemption.  To be 
effective, however the provisions of s.103 must proceed from the foundation of 
a grant made or a certificate issued in accordance with the provisions of s.102.  
That is necessarily implied.  The section does not mean, once a grant of a 
certificate is purportedly made, that an entry in the register to that effect or that a 
certificate issued pursuant to the purported grant are conclusive evidence that 
the grant was made according to law. 

 
117 In my opinion, the operation of s.103 must also be subject to the provisions of 

ss 55 and 59(2) of the Interpretation Act.  A most significant error occurred in 
this case when the Minister and Mr Connor and Mr Cahill, both purporting to 
act on behalf of the Minister, all dealt with the exemption application as if the 
Warden had, at the hearing, taken all of the procedural steps required under 
s.102, as if the parties had been given the rights and opportunities which the 
legislation gives to them and as if the Warden had transmitted all of the material 
required under s.102 (6), including in particular a report and recommendation, to 
the Minister.  Most of those things had not happened. Whether the Minister can 
or should take steps pursuant to s. 55 is not something that I need rule upon. 
That is for the Minister to decide. 

 

118 I consider, however, that, even though it is not expected that in normal 
circumstances a Minister or his delegate would have to re-visit a decision to 
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grant or refuse a certificate of exemption, it cannot be said that the Mining Act, 
properly interpreted, was meant by Parliament to prohibit that from ever 
happening in circumstances that warrant it.  In that sense, it seems to me that the 
Minister or a delegate of the Minister could re-visit a decision to grant an 
exemption certificate and, in an appropriate case, perform the duty again of 
considering the application and determining it. In his judgement in Minister for 
Immigration and Ethnic Affairs v Bhardwaj (supra) Gleeson CJ said:                           

 

“5 There is nothing in the nature of an administrative decision which 
requires a conclusion that a power to make a decision, once purportedly 
exercised, is necessarily spent.  In Ridge v Baldwin, Lord Reid said: "I do 
not doubt that if an officer or body realises that it has acted hastily and 
reconsiders the whole matter afresh, after affording to the person affected a 
proper opportunity to present his case, then its later decision will be valid."  

6 That general proposition must yield to the legislation under which a 
decision-maker is acting.  And much may depend upon the nature of the 
power that is being exercised and of the error that has been made.   

7 In Chandler v Alberta Association of Architects Sopinka J, speaking for 
the majority in the Supreme Court of Canada, pointed out that, as a general 
rule, subject to a power to correct a slip or an error of expression, a tribunal 
cannot re-visit its own decision because it has changed its mind, or 
recognises that it has made an error within jurisdiction, or because there has 
been a change of circumstances.  However, the Court held that the principle 
of functus officio should not be strictly applied if the tribunal has failed to 
discharge its statutory function and "there are indications in the enabling 
statute that a decision can be reopened in order to enable the tribunal to 
discharge the function committed to it by enabling legislation."  

8 The requirements of good administration, and the need for people 
affected directly or indirectly by decisions to know where they stand, mean 
that finality is a powerful consideration.  ……  The question is whether the 
statute pursuant to which the decision-maker was acting manifests an 
intention to permit or prohibit reconsideration in the circumstances that 
have arisen”. 

119 Whether re-consideration should occur in any given case will depend upon 
many potential factors.  In the present case, I consider that, if it be the case that 
the purported certificate issued by Mr Cahill has the legal consequence that an 
exemption from expenditure was granted and that the provisions of s.103 have 
effect, there will have been an error of an executive or administrative character 
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for purposes of s.55 of the Interpretation Act.  That would constitute an error 
pursuant s.55 of the Interpretation Act such as would enable the Minister or his 
delegate to again give consideration at the proper time to the application for 
grant of a certificate.  It would in my opinion be open to the Minister and to any 
duly appointed delegate to have already corrected or to now correct the 
erroneous act of considering the exemption application and to correct the 
erroneous act of grant of the exemption by the issue of the certificate.  If the 
purported grant has no legal effect because there was no power in the Minister 
or any delegate to do any act pursuant to s.102 at the time when consideration 
was given to the exemption application and at the time of purported grant of the 
certificate then it would seem that s.55 may have no application as its operation 
appears to rest upon the essential presumption that the administrative or 
executive act was lawful in that its performance was authorised by law, but that 
an error occurred in such performance.  It appears here that the issuing of the 
certificate was not an act which was lawful.  Sitting as a Warden in Open Court 
I cannot correct or order correction of the error. 

 
 
 

The Response of the Minister/the Department 
 
Up to 21 August 2003. 

 
120 I find it difficult to understand why the Minister did not administratively 

withdraw or cancel or set aside or revoke the grant of the certificate or take other 
similar steps to remedy what I perceive to have been a serious departure from 
legislated procedure and which, regardless of how the matter is finally resolved, 
has to date resulted in great unfairness to and no doubt the expenditure of a 
considerable amount on legal costs by Mr Morellini who, in the manner 
prescribed, sought to achieve the outcomes which are intended by Parliament 
and which the Act and regulations are designed to achieve.  He has been denied 
natural justice - in particular, he has been denied procedural fairness.  Mr 
Morellini was never told that prescribed procedures were not to be followed and 
that, thereby, the very basis of his plaint and objection would be removed. 

 
121 What has happened and the absence of any apparent attempt to correct it 

immediately upon it becoming known, firstly to the Departmental officers and, 
later, to the Minister, is something which in my opinion has reflected adversely 
on the integrity of the administration of the Act and regulations concerning the 
performance of duties by officers of the Department, including the exercise of 
the very important delegated task of dealing with applicants and objectors in 
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relation to the granting of certificates of exemption in a way which complies 
with the legislation and which does not deny due process. 

 
122 I agree with comments made by both counsel at the hearing before me on 

23 January 2004 that it is difficult to understand, in the context of the request 
that was made by Mr Workman in his letter of 23 September 2003, namely, that 
the Minister correct the error which had been made in the issue of the certificate, 
the comment by the Minister in his reply that "… it would be inappropriate for 
me intervene".  What Mr Workman was asking him to do was to act pursuant to 
the provisions of s.55 of the Interpretation Act.  I consider, that, if s.55 does 
have application, in order to invoke the provisions of s 55, it is not necessary for 
the Minister to formally revoke or cancel or rescind the previously granted 
certificate of exemption.  It is not, in my opinion, necessary for him to recall it 
or to demand that the tenement holder return it to him or to undertake any other 
exercise of that nature.  I consider that all the Minister would have to do is to 
wait until he receives my report and recommendation and to then properly 
exercise or perform the power given to him by s 102 of the Act and to thereby 
duly determine the application for exemption.  The power conferred upon the 
Minister, for purposes of s 55, is that conferred by the provisions of s 102 to 
grant a certificate of exemption.  The duty imposed upon the Minister for 
purposes of s 55 of the Interpretation Act is the duty to determine an application 
for exemption, which duty does not arise unless and until the Minister has 
received a report and recommendation from the Warden. I consider that by 
merely setting out in his letter of 11 November to Mr Workman his intentions 
concerning his future conduct and by stating his understanding of the effect of 
s.102 of the Act, the Minister has not again exercised or performed, pursuant to 
s.55 of the Interpretation Act, his powers and duties under s.102, I also consider 
that he has not acted pursuant to s.55 merely by directing that the register be 
amended.  The “ miscellaneous entry” does not amount to or establish that there 
has been an exercise by the Minister of his discretion under s.55. 

123 In my opinion, the register remains evidence of the grant of a certificate of 
exemption, although there is now in it an entry which sets out the view of the 
Minister that the certificate was issued in error and that he considers that he will 
be in a position to determine the application for exemption, once he has received 
the Warden’s recommendation. 

 

The Applications to Dismiss 
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124 I am of the opinion that in proper circumstances a Warden has the power to 
dismiss a plaint for forfeiture that has no hope of success where no legal basis 
for the exercise of the Minister’s power to forfeit emerges from the evidence. 

 
125 I am still of the opinion which I previously expressed in the matter of Quartz 

Water Leonora v Ashwin ([1999] Vol 14, No 8, @ page 15) that I do not have 
the power to dismiss an objection. In that case I was dealing with an objection to 
an application for grant of a miscellaneous licence. I said:  

 
“As I foreshadowed during the hearing at Leonora on 16th September 
I am of the view that the application to dismiss the objection should be 
refused.  My reasons for coming to that conclusion are as follows.  
I consider that the only powers which a Warden has when acting pursuant 
to the provisions of section 42 and 92 of the Mining Act in connection 
with the hearing of an application for the grant of a miscellaneous licence 
where the grant is objected to and where the objection conforms with 
Regulation 67 and Form 16, are to hear the application, to exercise a 
discretion as to whether or not an objector will be heard, and to grant the 
tenement (with appropriate additional conditions) or to refuse to grant the 
tenement.  In my opinion the Warden does not have any discretion or 
power to dismiss an objection.  The concept of dismissal is usually 
applied to an application which initiates a proceeding (including an 
interlocutory proceeding).  An objection is not something which initiates 
an initial or interlocutory proceeding before the Warden even though it is 
the condition precedent to the exercise by the Warden of the powers and 
duties set out in section 42.  An objection is not a separate proceeding 
before the Warden itself, but merely part of the application for the grant of 
the tenement.” 

 
126 I still hold the doubts that I expressed in my report to the Minister in the matter 

of Ruby Well -v- Brosnan (6 March 1998; Vol 13, No 7, at p.7) namely, whether 
a Warden has any power to strike out an objection to an application for 
exemption. I said: 

“In any event, I have doubts as to whether or not a motion to strike out an 
objection to the granting of a certificate of exemption under S.102 is an 
available or an appropriate remedy before the Warden. 
The object of the objection, it was said by Franklyn J in Re Warden 
Heaney (page 15) “is to alert the Minister to a matter which the objector 
sees and which the Minister might see as a matter of public interest”. 
Although that was said in the context of the interpretation of S.71 and S75 
and S111A of the Act, … I see no reason why the comment of his Honour 
cannot, in the context of S.102, be applied. …Why should the Minister 
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not be alerted to every matter which an objector may subsequently wish to 
raise in opposition to the granting of a certificate of objection (sic-
exemption)”. 

 
 

DECISION ON THE APPLICATION TO DISMISS THE OBJECTION 
 
127 The application to dismiss the objection is refused.  I consider, for the reasons 

stated, that I have no power to dismiss the objection or to strike it out. Even if I 
do have such a power this is not a case in which it should be done. The objector 
is entitled to have the Minister consider his objection in accordance with the Act 
and regulations.  I do not accept that the Minister cannot re-visit the exemption 
application and, along with it, the objection and the purported grant of the 
certificate of exemption.  I am of the opinion that the actions of the Minister or 
his delegates, which have had the effect of circumventing the statutory 
procedures for the proper disposition of an exemption application where there 
has been an objection, cannot have the effect that the Warden is no longer 
obliged to comply fully and properly with the statutory duties imposed by 
Parliament.  The administrative conduct of the Minister or his delegates cannot, 
in effect, change the meaning or effect of or render nugatory the provisions of 
the Act or the regulations concerning the rights of the parties, the duties of the 
Warden or the obligations of the Minister or the Minister’s delegates.  I consider 
that I have no option but to continue to hear the exemption application and to 
then make a report and recommendation and transmit to the Minister all of the 
material specified in s.102 (6).  The Minister will then have to make a decision 
as to what he will do.  I cannot, of course, direct the Minister in that regard.  
Even if I had a discretion to do otherwise than as I propose to do, I would chose 
the same option. 

 
DECISION ON THE APPLICATION TO DISMISS THE PLAINT 

 
128 The application to dismiss the plaint, for forfeiture is refused.  I consider that, as 

with the exemption application, regardless of what has been done by the 
Minister or his delegate, I still have at present a statutory duty to continue to 
hear the plaint and to then make a finding in accordance with the provisions of 
subsections 98(4) and (5) and then make a report and recommendation for the 
Minister and forward it to the Minister together with the material specified in 
s.98 (6).  In the normal course of proceedings of this nature, where there is an 
undetermined application for exemption from expenditure for the expenditure 
year in respect of a tenement and where non-compliance with the expenditure 
condition for that same year is the basis for a plaint for forfeiture, the final 
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determination of the plaint by the Minister must await the final determination, 
by the Minister in accordance with the legislation, of the exemption application. 

 
129 In the present case I am of the view, that neither the Minister nor the Minister’s 

delegates have finally determined the exemption application in accordance with 
the legislation.  I am also of the view that it is and remains open to the Minister 
or his delegate to deal with the exemption application and to make a final 
determination in accordance with the law.  In such circumstances, where it 
cannot be said that the exemption application would be wholly or partly 
successful it would be most unfair to dismiss the plaint; such an unfairness 
would further compound the unfairness which has already befallen Mr Morellini 
as plaintiff/objector. 

 
130 I am not prepared to take any step which, I consider would further deny to Mr 

Morellini his rights under the legislation or would result in a further denial to 
him of natural justice and, further, which may be seen to be an acceptance by me 
that administrative or executive non-compliance with statutory requirements can 
effectively avoid what Parliament has said must be done. 
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