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APPLICATION FOR COSTS 
 
Decision And Reasons 

 

1  The Plaintiff lodged plaints 38/023, 39/023, 46/023, 47/023, 48/023, 
49/023 and 50/023 seeking forfeiture of E38/649, E38/653, M38/292, 
E38/379, E38/380, E38/381 and E38/387. 

2  On 14th August 2003, I granted leave to withdraw the Plaints 
pursuant to Regulation 122(2) of the Mining Regulations of 1981 (WA). 

3  The Defendants apply to me for an order for costs. 

4  Section 98(8) of the Mining Act, 1978 provides as follows: 

  “If the Applicant fails to proceed with its forfeiture application, the 
Warden may award the holder or lessee such sum for costs and expenses 
as he sees fit”. 

5  That a withdrawal is a failure to proceed is so obvious a proposition 
that I will accept it without reference to case law. 

6  The plainted tenements were registered as follows: 

• E38/380, E38/381 and E38/387 – Johnson’s Well Mining NL 

• E38/379 – Genetic Technologies Ltd  

• E38/649 and E38/653 – Texrise Pty Ltd 

• M38/292 – Johnson’s Well Mining NL and Genetic Technologies 
Ltd 

 

7  Before the withdrawal of the Plaints it is not in dispute that the same 
firm of solicitors, Gadens was acting for the three tenement holders. 

8  They also act for Newmont Duketon Pty Ltd who pursuant to an 
agreement now manage all the tenements on behalf of the tenement 
holders. 

9  The point raised by Mr Kavenagh is that on a proper construction of 
Section 98(8) of the Mining Act 1978 costs can be awarded to the “holder 
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or lessee” and that there is no evidence that costs have been incurred by 
Johnson’s Well Mining NL, Texrise Pty Ltd or Genetic Technologies Ltd. 

10  He submits that notice was given of the intended withdrawal to these 
entities before Newman Duketon was joined as a party to these 
proceedings. 

11  On the day of the court proceedings Mr Jones appeared on behalf of 
Newmont Duketon Pty Ltd who some months prior to the hearing 
acquired a majority interest in the tenements.  As part of its obligations 
Newmont Duketon was obliged to defend the plaints and incur fees and 
disbursements. 

12  I take the view that the costs sought are recoverable up until the 
agreement of 26 April 2003 as Gadens were acting on behalf of the 
“holders” of the tenements and after the agreement as agents on behalf of 
the holders of the tenements. 

13  My discretion to award costs pursuant to Section 98(8) is broad and I 
have evidence via Jennifer Falvey’s affidavit of 18 August 2003 of the 
agency and other relationships of Newmont Duketon Pty Ltd to the 
tenements and see no valid policy argument to give other than a broad 
interpretation to the word “holder or lessee” for the purposes of Section 
98(8). 

14  Farm-in and other joint enterprise arrangements are a common and 
desirable feature of modern commercial mineral exploration in this state 
and I respectfully agree with Mr Jones contention that it would not be 
desirable that in order to defend a plaint and receive an award of costs a 
holder or lessee be put to strict proof of the precise nature of the rights, 
duties and obligations that arise in relation to each agreement covering 
each tenement.  On this case I make an award of costs to the Defendants. 

15. I have heard no submissions from Mr Kavenagh on the quantum of 
costs sought by the Defendants. 

16. Annexed to the application for costs was a breakdown of the costs 
sought.  I have reduced some of the items as being excessive and 
disallowed the claim for the joinder applications.  I allow $360.00 per 
plaint or a total of $2,520.00 costs and order that the Plaintiff pay to the 
Defendants that sum. 
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