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Objections dismissed.  Prospecting Licence Nos. 59/1638 and 59/1639 granted 
subject to normal conditions.  
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Counsel: 
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Objector  : No appearance 
 
 
Solicitors: 
 
Applicant  : No appearance 
Objector  : No appearance 
 
 
 
Case(s) referred to in judgment(s): 
 
Re Warden French; Ex parte Serpentine-Jarrahdale Ratepayers and Residents 
Association (1994) 11 WAR 315 
Tortola Pty Ltd v Saladar Pty Ltd & Holloway [1985] WAR 195   
 
 
Case(s) also cited: 
 
 
 
On 28 October 2002, Neil Albert Phillips (“the Objector”) lodged Objection Nos. 

14/023 and 15/023 (“the Objections”) against Application for Prospecting Licence 

Nos. 59/1638 (“P 59/1638”) and 59/1639 (“P 59/1639”) of Hallmark Mining Ltd 

(“the Applicant”).  P 59/1638 and P 59/1639 were lodged with the Mining Registrar 

at Mt Magnet by the Applicant on 26 September 2002. 

 

The Objections describe the “particulars of matter objected to and mining tenement 

affected” as “Hallmark Mining Ltd, Paynes Find, PLA 59/1638” and “Hallmark 
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Mining Ltd, Paynes Find, PLA 59/1639” and state that the Objector objects to the 

grant of each of P 59/1638 and P 59/1639 on the grounds: 

 “(t)hat the area has places of cultural significance to me and Hallmark Mining 

Ltd has not attempted to identify these as it is required under both the 

Aboriginal Heritage Act (1972) and the Mining Act (1978-80).” 

 

Relief is sought by the Objector on the basis that the Warden “(w)ithhold you (sic-

your) recommendation until the applicant has complied with the Aboriginal Heritage 

Act (1972) and the Mining Act (1978-80)”.  No other particulars of objection or relief 

have been provided, at any time, by the Objector. 

 

On 28 October 2002, the Mining Registrar, by letter addressed to the Objector at the 

address stated on the Objections, requested that the Objector supply details of the 

estimated hearing time of the Objections, the number of witnesses and the name of 

his solicitor, if any.  The Objector did not respond to the request. 

 

Again on 15 January 2003, the Mining Registrar, by letter, asked the Objector for 

details of his requirements in respect of the hearing of the Objections.  And again the 

Objector failed to respond.   

 

The Objections was listed for hearing on 27 May 2003 and the Objector was advised 

of the hearing date by the Mining Registrar by letter of 21 February 2003.  The letter 

was addressed to the Objector at the address stated on the Objections. 

 

By letter of 21 May 2003, the Applicant informed the court that, in its view, the 

Objections had no merit and asked that the court dismiss the Objections.  The 

Applicant noted that the obligation to comply with the Aboriginal Heritage Act 

(1972) was a standard condition placed on the title of a tenement holder at the date of 

grant.  
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Neither the Applicant nor the Objector appeared at the hearing on 27 May 2003.  The 

Objector did not notify the Mining Registrar that he did not intend to appear at the 

hearing, and in fact has not communicated with the Mining Registrar since lodging 

the Objections in October 2002.  Being satisfied that both parties were informed of 

the hearing date, I proceeded to deal with the matter in the absence of the parties and 

reserved my decision. 

 

Section 42(1) of the Mining Act 1978 (“the Act”) provides that subject to compliance 

with the requisite formalities (such as time and notice) a person may “object to the 

granting of an application for a prospecting licence” by lodging a notice of objection 

with the Mining Registrar.  Section 42(1) is not, on its face, qualified in any way.   

 

Regulation 67 of the Mining Regulations 1981 (“the Regulations”) states that an 

objection is to be lodged “in the form No. 16 in the First Schedule” of the 

Regulations.  Relevantly Form 16 requires the Objector to state the “particulars of 

matter objected to” and the “grounds for objection”.   There is nothing in Form 16 

that limits the kind of objection that can be made.  The Objections were lodged 

within the prescribed time and on the prescribed forms and have met the requisite 

formalities.   

 

By section 42(3), where a person has lodged a notice of objection, “the warden shall 

hear and determine the application for the prospecting licence in open court on a day 

appointed by the warden and may give any person who has lodged such a notice of 

objection an opportunity to be heard.” (emphasis added)  A warden is empowered to 

grant a prospecting licence: section 40(1).    

 

The Act does not expressly refer to criteria upon which an objection to the grant of a 

prospecting licence is to be considered by a warden.  The role of a warden in 

determining a grant of a prospecting licence was considered by Brinsden J in Tortola 

Pty Ltd v Saladar Pty Ltd & Holloway  [1985] WAR 195 at 204: 
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 “I would have thought that the object of the Act is not to entrust questions of 

policy and principle governing the exploration of mineral deposits in this State 

to the discretion of a warden upon an application for a prospecting licence … 

Those questions, I think, are reserved for consideration of the Minister at the 

stage where the application involves a more significant mining tenement than a 

prospecting licence.  I believe the warden’s functions upon an application for a 

prospecting licence are confined to the limited range of questions necessarily 

involved in discovering whether the application complies with the 

requirements of the Act.” 

 

Brinsden J went on, at 205: 

 “It may be helpful if I set out what I think are matters which the Warden would 

be entitled to take into account (in hearing and determining an application for a 

prospecting licence). 

(i) He must, of course, give the applicant and the objector or 

objectors the opportunity to be heard and  

(ii) he must satisfy himself the land to which the application relates is 

open for mining within the meaning of Pt III of the Act. 

(iii) He would have to satisfy himself that the formalities relating to 

marking out (if required) an application for a prospecting licence 

as set out in the Act and the regulations have been complied with. 

(iv) He would not be able to exercise his discretion if the Minister has 

acted pursuant to s 111A in relation to the application. 

(v) He must take into account the provisions of any relevant town 

planning scheme in accordance with s 120 of the Act. 

(vi) He would also have to take into account, if applicable, the 

application of the Environmental Protection Act 1971 and 

Amendments by reason of the provisions of s 6 of the Act. 

(vii) His discretion would have to be exercised bearing in mind the 

provision of s 105A. 
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(viii) Finally, his discretion would have to be exercised taking into 

account any other express or by necessary implication, 

requirements of the Act, concerning the grant of a prospective 

licence.” 

  

In Re Warden French; Ex parte Serpentine-Jarrahadale Ratepayers and Residents 

Association (1994) 11 WAR 315, Ipp J made reference to an objection against an 

application for a prospecting licence and observed, at 328: 

 “It is the Warden who decides whether of not to grant a prospecting licence 

and the public interest plays no part in that decision, the public interest not 

being a criterion which the Warden may take into account.” 

  

A warden has a discretion, under section 42(3), as to whether to give an objector an 

opportunity to be heard on his objection.  The lodgment of an objection gives no right 

to be heard.  The Objector in this case has been given such opportunity to be heard 

and has failed to take up that opportunity.  Furthermore the Objector has provided no 

further particulars of his objections, but rather relies on the bald assertions described 

as grounds for objection in the Objections (quoted earlier in the decision).   

 

Having considered the bare grounds of objection relied by the Objector, and in the 

absence of any argument or evidence in support of the Objections, I find that the 

Objections do not show that P 59/1638 and P 59/1639 fail to comply with the 

requirements of the Act, or indeed any reason why P 59/1638 and P 59/1639 should 

not be granted.  Accordingly I dismiss the Objections.   

 

Being satisfied that P 59/11638 and P 59/1639 meet with the requirements of the Act, 

P 59/1638 and P 59/1639 are granted subject to normal conditions to the Applicant.  
 

 6


	Applicant:No appearance

