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Result: 
 
Objection dismissed.  Grant of Exploration Licence No. 58/278 recommended.  
       
 
Representation:   
 
Counsel: 
 
Applicant  : No appearance 
Objector  : No appearance 
 
Solicitors: 
 
Applicant  : No appearance 
Objector  : No appearance 
 
 
Case(s) referred to in judgment(s): 
 
Re Warden French; Ex parte Serpentine-Jarrahdale Ratepayers and Residents 
Association (1994) 11 WAR 315 
Sinclair v Mining Warden at Maryborough (1975) 132 CLR 473 
Re Warden Heaney; Ex parte Serpentine-Jarrahdale Ratepayers and Residents 
Association (Inc)(1997) 18 WAR 320 
 
Case(s) also cited: 
 
 
 
On 9 August 2002, Neil Albert Phillips (“the Objector”) lodged Objection No. 7/023 

(“the Objection”) against Application for Exploration Licence No. 58/278 (“E 

58/278”) of Mt Magnet Gold NL (“the Applicant”).  E 58/278 was lodged with the 

Mining Registrar at Mt Magnet by the Applicant on 23 July 2002. 

 

The Objection describes the “particulars of matter objected to and mining tenement 

affected” as “Mt Magnet Gold, MLA 58/278” and states that the Objector objects to 

the grant of E 58/278 on the grounds: 
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 “(t)hat the area has places of cultural significance to me and Mount Magnet 

Gold has not attempted to identify these as it is required under both the 

Aboriginal Heritage Act (1972) and the Mining Act (1978-80).” 

 

Relief is sought by the Objector on the basis that the Warden “(w)ithhold you (sic-

your) recommendation until the applicant has complied with the Aboriginal Heritage 

Act (1972) and the Mining Act (1978-80)”.  No other particulars of objection or relief 

have been provided, at any time, by the Objector. 

 

On 9 August 2002, the Mining Registrar, by letter addressed to the Objector at the 

address stated on the Objection, requested that the Objector supply details of the 

estimated hearing time of the Objection, the number of witnesses and the name of his 

solicitor, if any.  The Objector did not respond to the request. 

 

Again on 15 January 2003, the Mining Registrar, by letter, asked the Objector for 

details of his requirements in respect of the hearing of the Objection.  And again the 

Objector failed to respond.   

 

The Objection was listed for hearing on 27 May 2003 and the Objector was advised 

of the hearing date by the Mining Registrar by letter of 20 February 2003.  The letter 

was addressed to the Objector at the address stated on the Objection. 

 

By letter dated 21 May 2003, the Applicant informed the court that due to the 

likelihood that the Objector would not appear at the hearing and the cost of obtaining 

legal representation in Mt Magnet, the Applicant did not intend to appear at the 

hearing.  The Applicant asked that the Objection be dismissed and E 58/278 be 

recommended to the Minister for grant. 

 

Neither the Applicant nor the Objector appeared at the hearing on 27 May 2003.  The 

Objector did not notify the Mining Registrar that he did not intend to appear at the 
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hearing, and in fact has not communicated with the Mining Registrar since lodging 

the Objection in August 2002.  Being satisfied that both parties were informed of the 

hearing date, I proceeded to deal with the matter in the absence of the parties and 

reserved my decision. 

 

Section 59(1) of the Mining Act 1978 (“the Act”) provides that subject to compliance 

with the requisite formalities (such as time and notice) a person may “object to the 

granting of an application for an exploration licence” by lodging a notice of objection 

with the Mining Registrar.  Section 59(1) is not, on its face, qualified in any way.   

 

Regulation 67 of the Mining Regulations 1981 (“the Regulations”) states that an 

objection is to be lodged “in the form No. 16 in the First Schedule” of the 

Regulations.  Relevantly Form 16 requires the Objector to state the “particulars of 

matter objected to” and the “grounds for objection”.   There is nothing in Form 16 

that limits the kind of objection that can be made.  The Objection was lodged within 

the prescribed time and on the prescribed form and has met the requisite formalities.   

 

By section 59(4), where a person has lodged a notice of objection, “the warden shall 

hear the application for the exploration licence in open court on a day appointed by 

the warden and may give any person who has lodged such a notice of objection an 

opportunity to be heard.” (emphasis added)   

 

It is the Minister, and not the warden, who is empowered to grant an exploration 

licence (section 57(1)).  The warden is required by section 59(5) as soon as 

practicable after the hearing of the application to forward to the Minister the notes of 

evidence, the exhibits and a recommendation as to grant together with reasons for 

that recommendation.  In hearing an application for the grant of an exploration 

licence, a warden is performing an investigatory and recommendatory function that 

assists the Minister in determining whether a mining tenement should be granted.   
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In Re Warden French; Ex parte Serpentine-Jarrahdale Ratepayers and Residents 

Association (1994) 11 WAR 315 at 324, Ipp J, in considering an objection to an 

application for a mining lease, referred to the following remarks of Barwick CJ in 

Sinclair v Mining Warden at Maryborough (1975) 132 CLR 473 “concerning 

investigatory hearings by Mining Wardens generally” as being “of significance” to 

the Western Australian mining legislation.  The Chief Justice said, at 481: 

 “It is to my mind very important that the hearing of an application and of 

objections thereto by a Mining Warden takes place according to the law.  The 

purpose of notifying the making of the applications, indicating the time for 

objections and of the date of hearing, is to afford the applicant on the one hand 

an opportunity to justify in a public hearing the granting of a mining lease, 

both in point of area and in point of term, and also to give the public an 

opportunity of opposition supported by evidence to the grant of a mining 

lease.”  (emphasis added)    

 

The Act does not expressly refer to criteria upon which an objection to the grant of an 

exploration licence is to be considered by a warden.  However, under s 111A of the 

Act, the Minister may refuse an application for a mining tenement (including an 

exploration licence) if he is satisfied on reasonable grounds that it is in the public 

interest that the land should not be disturbed or that the application should not be 

granted.  The investigatory and recommendatory function of the warden in hearing an 

application for the grant of a mining tenement is to take account of the fact that the 

Minister is expressly empowered by s 111A to take account of the public interest.  As 

Ipp J said in Re Warden French at 328-9: 

 “… there are very good reasons why the Warden should first investigate 

matters of public interest, in open court, with full opportunity for matters to be 

contested and argued, so that the Minister is fully apprised of all relevant 

material, that has fairly and publicly been ventilated, before making a decision: 

cf Sinclair v Mining Warden at Maryborough (at 481).” 
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The question of whether an objection concerns matters of public interest, as raised in 

s 111A of the Act, was considered by Franklyn J in Re Warden Heaney; Ex parte 

Serpentine-Jarrahdale Ratepayers’ and Residents’ Association (Inc) (1997) 18 WAR 

320.  His Honour said, at 325: 

 “ … in my view, to be relevant as going to “public interest”, an objection, 

whether lodged primarily in respect of a “private interest” or as one of “public 

interest” must contain a discernible objection concerning the public interest of 

such a nature as to be capable of exciting the consideration of the Minister 

under s111A.  That is to say, it must be discernible from the objection that it 

raises a question which, objectively viewed, can reasonably give rise to a 

concern that the disturbance of the relevant land or grant of the application 

might not be in the public interest.” (emphasis added) 

 

A warden has a discretion, under section 59(4), as to whether to give an objector an 

opportunity to be heard on his objection.  The lodgment of an objection gives no right 

to be heard.  In discussing the exercise of this discretion, Franklyn J in Re Warden 

Heaney observed, at 331: 

 “The nature of the discretion focuses attention on the objection as lodged and 

(the warden’s) discretion as to whether or not the objector should be given the 

opportunity of being heard must be exercised judicially, having regard to the 

nature and content of the objection in the context of the Act. …… Speaking 

generally, the Warden may well find there is not occasion or reason for the 

objector to be heard, either because the merit of the objection is self evident or 

because it is self evidently without merit, or because the claimant’s case 

reveals it to be misconceived or for some other valid reason.”  

 

And at 332: 

“Relevantly, s 111A authorises the Minister to refuse the application but only 

if satisfied on reasonable grounds in the public interest that the land should not 

be disturbed or the application should not be granted.  In my view that requires 
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that an objection on public interest grounds provides adequate particulars of 

the respects in which it can be objectively said it is in the public interest that 

the claimant’s application be refused or the subject ground be not disturbed.  

That is necessary not only to properly and adequately identify the objection but 

so that the claimant knows what is the objection he has to meet in the event of 

the objector being given the opportunity to be heard.” (emphasis added) 

 

The Objector in this matter has not provided the court or the Applicant with any 

particulars of the Objection, but rather relies on the bald assertions described as 

grounds for objection in the Objection (quoted earlier in the decision).  Despite the 

failure by the Objector to demonstrate on the face of the Objection a question which 

might reasonably give rise to a concern of public interest (for the purpose of section 

111A), the Objector was given an opportunity to be heard and to give evidence in 

support of the Objection and in opposition to the grant of E 28/578 at a hearing on 27 

May 2003.  The Objector failed to appear at the hearing.  

 

Having considered the bare grounds of objection on relied by the Objector, and in the 

absence of any argument or evidence in support of the Objection, I am unable to find 

that the Objection relates to a matter of public interest such that the ground should not 

be disturbed or that E 58/278 should be refused.  It may be that if the Objection had 

been properly argued and supported by evidence, a question concerning public 

interest might have been discernible in the content and nature of the objection.  

However the Objector has chosen to leave the court in a position where it is unable to 

make that decision.  Accordingly I dismiss the Objection. 

 

In light of the dismissal of the Objection and given that E 28/578 otherwise satisfies 

the requirements of the Act, I recommend that subject to normal conditions the 

Minister grant Application for Exploration Licence No. 28/578.  
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