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Legislation: 

Mining Act 1978, s 132, 132(1)(h) 

Result: Order transfer of share holding from defendant to plaintiffs.  
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Counsel: Not applicable. 
 

Solicitors: Not applicable. 
 
 
 

Case(s) referred to in judgment(s):  
 
Nil. 
 
Case(s) also cited: 
 
Nil.

Document Name:  <[2003] WAMW 31(<CES>) Page 2 



[2003] WAMW 31 
TEMBY SM 

REASONS FOR DECISION 

1  This plaint is brought by Thomas O'Shaughnessy and Rodney Drage 
as plaintiffs against Terry Featherby, defendant. 

The Plaintiffs' Claim 

2  The plaintiffs are seeking that the share of the exploration licence 
held by Terry Featherby, being one-fifth of the shares, be transferred to 
them in equal shares.  The remaining shareholders, Aurich Pty Ltd and 
John Chegwidden, consent to the orders sought by the plaintiffs.  Terry 
Featherby, the defendant in this matter, has not responded to the plaint 
and has taken no part in these proceedings. 

The Proceedings 

3  This matter came before the Warden's Court on 29 October 2003 in 
Karratha.  An argument was presented on behalf of the plaintiffs.  At that 
time the plaintiffs were requested to present further information with 
respect to the valuation of the shares sought to be transferred to them from 
Featherby, the defendant.  Proceedings were adjourned to 19 November 
2003 and the matter proceeded on that day as a part-heard matter.  
Additional evidence was presented on that day on behalf of the plaintiffs. 

4  The plaintiffs' claim proceeds pursuant to s 132 of the Mining Act 
1978.  In that section and pursuant to subsection (1) a Warden's Court has 
jurisdiction to hear and determine all such actions, suits and other 
proceedings cognisable by any court or civil jurisdiction as arise in respect 
of (subsection (b)) the title to, and ownership or possession of, mining 
tenements or mining products; in subsection (f) transfers and other 
dispositions of, and charges upon, mining tenements; and subsection (h) 
partnerships relating to mining tenements or mining, the existence, 
formation, and dissolution thereof, the taking of accounts connected 
therewith, the contribution of the partners as between themselves and the 
determination of all questions arising between the partners.  The section 
goes on to say: 

"Generally all rights claimed in, under or in relation to any 
mining tenement or purported mining tenement, or relating to 
any matter in respect to which jurisdiction is under any provision 
of this act conferred upon either the Warden's Court or the 
Warden." 
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5  In this plaint, the plaintiffs contend that the defendant has failed to 
respond to any correspondence or telephone calls from any of the 
tenement holders in respect of the Exploration Licence E47/938 within the 
past 24 months and, further, that the defendant Featherby has not made 
any contribution towards keeping the said lease in good standing.  Relief 
is sought by the plaintiffs against Featherby to remove the defendant 
Featherby's name from the instrument of licence and transfer his 20 shares 
between the plaintiffs for the well-being of the lease and the other 
shareholders. 

6  The plaint was served on the defendant Terry Alan Featherby by 
registered post dated 16 June 2003.  The defendant Featherby has made no 
attempt to participate in these proceedings and has not filed a notice of 
defence in accordance with Regulation 126 of the Mining Regulations. 

History of the Exploration Licence 47/938 

7  On 15 February 2000 the application for an Exploration 
Licence 47/938 was granted subject to endorsements and conditions 
detailed on the attached licence documents.  The applicants for the licence 
were Aurich Pty Ltd, John Joseph Chegwidden, Rodney Thomas Drage, 
Terry Alan Featherby and Thomas Christopher O'Shaughnessy.  Their 
interests were expressed to be 20 100th shares each.  By a letter sent to 
J J Chegwidden by the Department of Industry and Resources dated 
20 March 2003 a reissued Exploration Licence document was enclosed.  
The letter indicated that the net retained area of 17 blocks was identified 
and, accordingly, the adjusted rental for the period 8 February 2004 was 
set at $1582.02.  The director of Mineral Titles indicated that the rent was 
then due.  Further, it was noted that the minimum expenditure obligation 
for the period ending 8 February 2004 is $20,000. 

8  Mr Rodney Thomas Drage provided evidence to the Court by way of 
affidavit dated 18 March 2003.  Numerous attempts to have been made to 
contact Terry Featherby to discuss issues relating to past and present 
exploration activities for Exploration Licence No 47/938, all attempts 
proving unsuccessful and that, further, Terry Featherby failed to respond 
to his attempts to contact him which has caused difficulties in the 
development work on the said Exploration Licence.  Further evidence was 
submitted by Thomas Christopher Drage by affidavit dated 18 March 
2003 which deposed to the fact that during the past 24 months he had 
made numerous attempts by phone and mail to contact Terry Featherby 
who is a part holder of Exploration Licence No 47/938.  The contact was 
attempted with a view to keeping the licence in good standing.  

Document Name:  <[2003] WAMW 31 (<CES>) Page 4 



[2003] WAMW 31 
TEMBY SM 

Mr O'Shaughnessy further deposed that Mr Featherby had failed to return 
calls or respond to correspondence and that he had not made any attempt 
to contact the deponent to the affidavit in any way at all. 

9  Further evidence was obtained from John Joseph Chegwidden by 
affidavit dated 18 March 2003 which deposed to the fact that he had had 
no contact with Terry Featherby, one of the part holders of the 
Exploration Licence No 47/938, during the past 24 months.  He indicated 
that he had not been able to contact him concerning the signing of a 
partial surrender form.  His last contact with Featherby was more than 
two years previous to the filing of his affidavit.  Featherby had not 
responded to any form of contact from Chegwidden who had tried to 
make contact on numerous occasions during that period.  He indicated 
that he had made numerous phone calls to Featherby's previous residence, 
family residences and by leaving messages with other known associates 
and that Featherby had not responded and had not paid any amount of his 
share of costs on the lease during that period. 

10  The holders of the licence who are not the plaintiffs in this matter, 
apart from Mr Featherby, have consented to the orders sought in the plaint 
by the plaintiffs and have chosen not to participate in these proceedings 
except to consent to the orders sought in plaint KH05/023.  It should be 
noted that correspondence forwarded to Featherby the Registrar of Mining 
dated 8 July 2003 to Post Office Box VNOX110, Carnamah, WA, 6517 
has been returned to sender.  A further letter forwarded by the Acting 
Mining Registrar dated 29 July 2003 to Mr T A Featherby of 31 Ailsa 
Way, Wembley Downs has not been returned.  That letter indicated to the 
defendant Featherby that if he wished to participate in these proceedings 
which were listed for mention in the Karratha Warden's Court on 8 July 
2003 and further adjourned to 13 August 2003, that he immediately 
contact the office and supply details of the number of witnesses he 
intended to call or whether or not he would have legal representation at 
the hearing.  That letter remains unresponded to and these matters were 
heard in the Karratha Warden's Court on the 29th of October 2003 and the 
19th of November 2003. 

11  From the information the Court has, it is now noted that a further 
partial surrender of the lease is due on 8 February 2004.  The plaintiffs 
and the two non-defendant tenement holders consented to the orders 
sought by the plaintiffs.  They were Chegwidden and Aurich Pty Ltd.  All 
of the tenement holders, apart from Featherby, have indicated their 
concern about the problem that will be created if the issue concerning 
Featherby's non-participation in the current exploration licence is not 
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resolved.  It is contended that the tenement holders will not be able to 
convert to a mining lease if that is the course that they wish to adopt as it 
requires the consent of the defendant Featherby which has not been 
forthcoming due to his lack of participation with the other tenement 
holders.  The remaining tenement holders are in regular contact with each 
other and have the best interests of the tenement development as a 
paramount concern.  The only issue that appears to remain contentious 
between the current tenement holders and the defendant Featherby is 
non-contact and the unwillingness of Featherby to resolve issues and to be 
part of the tenement development. 

Hearing of Proceedings 

12  On 29 October 2003 in the Karratha Warden's Court 
Mr O'Shaughnessy and Mr Drage appeared unrepresented.  They 
indicated that there was no formal partnership agreement entered into 
between the holders of the tenement.  Both of the plaintiffs expressed the 
concern that the lease would be lost unless they could obtain the partial 
surrender of the lease and compliance by Featherby which until that time 
had not been forthcoming.  It was indicated that the defendant continues 
to reside at the address where documents have been forwarded, namely, 
31 Ailsa Way, Wembley Downs.  They further indicated that the next 
deadline was the partial surrender date on 8 February 2004.  Further, they 
indicated that on the information that they had there was a reasonable ore 
body that had been established on the land the subject of the Exploration 
Licence. 

13  They were requested to provide information to the Court concerning 
the value of the shares of the tenement at the present time and evidence 
justifying the valuation as submitted.  The matter was adjourned to 
19 November 2003 for that purpose. 

Valuation of Shares 

14  On 19 November 2003 the matter proceeded.  Affidavit material had 
been submitted by Rodney Drage indicating that the formula for the 
valuation of shares and capital in Exploration Licence E47/938 by the 
Valuer-General's Office was that the total value of the lease was $3954 
and that was a fair and correct value as at that date.  It was further 
contended, therefore, that one-fifth share of the lease was $790.80 and 
that the defendant had not contributed to and had hindered the 
development of the lease and the amount of $790.80 to be a generous 
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compensation to the defendant to resolve the matter.  Mr Drage indicated 
under questioning by the Court that he was not seeking to set off any costs 
or expenses that had been incurred by the other tenement holders due to 
the defendant Featherby's inaction. 

15  A further affidavit of Thomas Christopher O'Shaughnessy was 
tendered into evidence indicating that the Valuer-General's assessment of 
the value of the lease was the appropriate method to be adopted in the 
valuation of the shares.   

16              A further affidavit sworn the 18th day of November 2003 by Guy 
Touzeau Le Page was also submitted.  The deponent indicated that his 
occupation was that of a geologist and mining analyst.  His affidavit went 
on to say as follows: 

"I have been asked to comment on the valuation of the tenement.  
It is my opinion that having viewed the geology, previous 
exploration and form 5's that there is insufficient information to 
provide a valuation of the E47/938 tenement using known 
methods such as the yardstick method, multiple of exploration 
method and cash flow method. 

It is my opinion that it would be preferable to rely on the rates 
attributable to E47/938 or the Valuer-General's method as a 
method of valuing the tenement." 

17  This affidavit was submitted by one of the tenement holders, John 
Joseph Chegwidden, on behalf of the plaintiffs' claim herein. 

Summary of Decision 

18  It is clear from the evidence before the Court that the defendant 
Featherby has not complied with his obligations as a partner to the 
tenement and that he has not participated in the decision-making and has 
not corresponded or communicated with any of the remaining tenement 
holders for an extended period in excess of two years. 

19  The two plaintiffs in this action are seeking a determination pursuant 
to s 132 of the Mining Act relating to the mining tenement in this instance 
Exploration Licence E47/938.  I am satisfied that the plaintiff have made 
all endeavours to notify the defendant of their wishes to progress the 
development of the tenement the subject of this application.  For whatever 
reason, the defendant Featherby has chosen not to participate in the 
management of the exploration lease or in these proceedings.  I am 

Document Name:  <[2003] WAMW 31 (<CES>) Page 7 



[2003] WAMW 31 
TEMBY SM 

satisfied on the information before me that he is aware of these 
proceedings, but for reasons known only to himself he has chosen not to 
file a defence or communicate with the Mining Registrar. 

20  Featherby’s inaction that the plaintiffs and other tenement holders 
have experienced is now likely to jeopardise the ongoing development of 
the ore body the subject of the tenement.  I believe the plaintiffs and the 
remaining tenement holders have used their best endeavours to resolve the 
matter without recourse to the Court.  However, that has not achieved any 
outcome. 

21  I am satisfied pursuant to the provisions of s 132(1)(h) that the Court 
has the power to resolve partnership disputes.  I find the defendant 
Featherby has failed to honour his obligations to the partnership and that 
his failure to participate may cause the remaining tenement holders to 
subsequently lose the asset that they have attempted to develop during his 
non-participatory role in the partnership. 

22  I am satisfied that the plaintiffs have made out their case and they are 
entitled to the relief which they seek.   

23     Accordingly, I order that the defendant Terry Alan Featherby do 
transfer to the plaintiffs in equal shares 20 shares in Exploration 
Licence E47/938 and in compensation for the transfer I order that the 
plaintiffs pay the total sum of $790.80 to the defendant Terry Alan 
Featherby. 

 
Mr Denis R V Temby 
WARDEN 
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