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REASONS FOR DECISION 

1  Exploration licence 47/1005 was held by Fox Radio Hill Pty Ltd 
until surrender on 10 July 2003 at 2.30 pm.  Fox Radio Hill Pty Ltd was 
therefore the "prior holder".  The "prior holder" is a wholly owned 
subsidiary of the public company Fox Resources Ltd.  Cossack Resources 
Pty Ltd (the applicant in these proceedings) and applied for exploration 
licence E47/1270 (being the same ground as exploration 
licence E47/1005) on 10 July 2003 at 3 pm.  At the time of the application 
by Cossack Resources Pty Ltd it held shares in Fox Resources Ltd and at 
that relevant time Fox Resources Ltd held all the shares of Fox Radio Hill 
Pty Ltd, the "prior holder".  The objector, Donald Kimberley North, 
pursuant to s 69 of the Mining Act contends that the applicant, Cossack 
Resources, is related to Fox Radio Hill. 

2  Further, the objector contends that s 69 of the Mining Act is a 
complete bar to Cossack's application being successful for the following 
reasons: 

(A) that s 69(1)(c) bars any "related person" from obtaining 
an exploration licence in the time specified; 

(B) "related person" is relevantly defined in the Mining Act 
under s 8(4) as follows.  For the purposes of this Act a 
person is related to: 

(b) a body corporate if the person is a related entity 
(as defined in s 9 of the Corporations Act) in 
relation to a body corporate. 

3  Further, the objector submits that the relevant definitions in the 
Corporations Act 2001 are "related entity" s 9 and "related body 
corporate" s 50 of the Corporations Act, the relevant extracts which are as 
follows:  “Related entity” in relation to a body corporate, means any of 
the following: 

(D) a director of a member of the body or a related body 
corporate; 

(G) a body corporate that is related to the first-mentioned 
body. 

4  Related bodies corporate (s 50).  Where a body corporate is: 
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(a) holding company of another body corporate; or 

(b) a subsidiary of another body corporate; or  

(c) a subsidiary of a holding company of a body corporate. 

5  The first-mentioned body and the other body are related to each 
other. 

6  It is further contended by the objector that the relevance of the 
statutes referred to above means that: 

(a) Cossack Resources was at all material times a related 
entity to Fox Resources; 

(b) Fox Radio Hill was at all material times a body corporate 
of Fox Resources because it is a wholly owned subsidiary 
of Fox Resources; 

(c) It therefore follows (according to the objector) that 
Cossack Resources Pty Ltd was at the material time a 
related entity of Fox Radio Hill; and 

(d) Cossack Resources Pty Ltd was therefore unable to make 
an application for a tenement over ground the subject of 
E47/1270 as its application falls within the terms of 
s 69(1)(c) of the Mining Act. 

7  It is further contended by the objector that s 69(2) of the Mining Act 
does not affect this conclusion.  It is contended that its application is as a 
qualification to s 69(1)(b) only and that it has no application to s 69(1)(c) 
as there is no relevant interest referred to in that paragraph. 

8  The facts as outlined in regard to the history of the proceedings with 
exploration licence E47/1270 and following on from exploration 
licence E47/1005 as outlined in these reasons for decision are not disputed 
by the applicant.  The applicant contends that Cossack Resources Pty Ltd 
was not a shareholder of the "prior holder" but a shareholder of Fox 
Resources, a public company one company removed or one company 
"down the chain".  Cossack Resources at the relevant time held 
50,000 shares in Fox Resources, a public company representing 
.18 per cent of the total issued shares. 

9  The applicant contends that there is no breach of s 69(1)(a) of the 
Mining Act as s 69(1)(a) refers to a "prior holder" or a person on behalf of 
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a prior holder.  The applicant contends that therefore there is no breach 
pursuant to this subsection. 

10  The applicant further contends that s 69(1)(b) of the Mining Act does 
not apply as it refers to a person who had an interest in a surrendered 
tenement or a person on behalf of a person who had an interest in a 
surrendered tenement.  It is further contended that s 69(2) makes it clear 
that a holding of shares in a listed public company does not constitute an 
interest in the surrendered tenement.  It is therefore submitted that 
s 69(1)(b) of the Act does not apply. 

11  Further, it is contended by the applicant that s 69(1)(c) of the Mining 
Act  does not apply as that section concerns a person related to a holder or 
having an interest in E47/1005.  It is submitted on behalf of the applicant 
that the applicant was not a shareholder or member of the prior holder; the 
prior holder is a wholly owned subsidiary of a public company; therefore 
all the shares of the prior holder are held by the public company and 
Cossack was a minimal shareholder in that public company.  It is further 
contended by the applicant that the objector must show that the applicant 
is related to the prior holder. 

12  It is contended by the applicant that the relationship to be proved 
must be a direct relationship between Cossack as a related entity to the 
prior holder.  It is further contended that a direct relationship must be 
between Cossack and the prior holder, the "relationship" between another 
company "down the chain" is irrelevant. 

13  The applicant's conclusion is that Cossack Resources Pty Ltd is not a 
related entity to the prior holder and therefore there is no breach of s 69(1) 
of the Mining Act by Cossack making application for E47/1270. 

Mining Act, s 69 

14  The heading in the Act referrable to s 69 is as follows: 

"Land the subject of exploration licence not to be again marked 
out for a certain period." 

Section 69(1) 

"(1) When an exploration licence is surrendered or forfeited, 
or expires, or any part of the land the subject of the 
licence is relinquished in accordance with s 65, the land 
the subject of the licence or the part so relinquished shall 
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not be marked out or applied for as a prospecting licence 
or an exploration licence - 

(a) by or on behalf of the person who was the holder of 
the exploration licence immediately prior to the 
date of the surrender, forfeiture or expiry; 

(b) by or on behalf of the person who had an interest in 
the exploration licence immediately prior to that 
date; or 

(c) by or on behalf of any person who is related to a 
person referred to in paragraph (a) or (b), 

within a period of three months from and including that 
date. 

(2) For the purposes of subsection (1) the holder of shares in 
a listed public company which held the exploration 
licence in question does not of itself constitute an interest 
in the exploration licence." 

15  The purpose of s 69 of the Act appears to provide a cooling-off 
period in regard to the holder of an interest in the land the subject of the 
exploration licence either for a prospecting licence or an exploration 
licence if that party previously had an interest in the land as described in 
pars (a), (b) or (c) of s 69 of the Mining Act. 

16  It would appear that the purpose of this section is to promote the 
ground turnover principle, to prevent a holder with existing interests in the 
ground tying up the same ground on successive applications and to enable 
others to apply for the ground when it becomes available. 

17  Counsel for both the applicant and the objector have drawn attention 
to the relevant authorities in regard to statutory interpretation, including 
the decision of the House of Lords in Inland Revenue Commissioners v 
Hinchy (1960) House of Lords 748, the decision of Cooper Brooks 
(Wollongong) Pty Ltd v FCT referred to in Pearce (Statutory 
Interpretation in Australia) 4th ed, par 217, pages 40 to 42 as an assistance 
to interpretation of the words referred to in s 69(1) of the Mining Act and 
in regard to s 9 of Corporations Act and subsequently s 50 of the 
Corporations Act.  Further, the decision of the Court of Appeal, Supreme 
Court of Western Australia Re Malley SM; Ex parte Gardiner [2001] 
WASCA 29 was referred to by counsel in regard to the issue of statutory 
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interpretation and with particular reference to the decision of his Honour 
Owen J wherein his Honour at par 42 concluded that the clear words of a 
section must be applied, that it is subsequently the role of the legislature 
to address any ambiguity that may flow from the section and not for the 
courts to correct such problem. 

18  I refer to the judgment of Lord Reid at page 767 of the decision of 
Inland Revenue Commissioners v Hinchy wherein his Honour said as 
follows: 

"What we must look for is the intention of the Parliament, and I 
also find it difficult to believe that the Parliament really 
intended the consequence which flow from the appellants' 
contention.  But we can only take the intention of Parliament 
from the words which they have used in the Act, and therefore 
the question is whether these words are capable of a more 
limited construction.  If not, then we must apply them as they 
stand, however unreasonable of unjust the consequences and 
however strongly we may suspect that this was not the real 
intention of the Parliament." 

19  Counsel for the objector would have it that the interpretations of the 
words of s 69 of the Mining Act, coupled with the sections of the 
Corporations Act previously mentioned, namely, s 9 and s 50, create no 
ambiguity and that by their plain meaning Cossack Resources Pty Ltd was 
therefore unable to make an application for the tenement over the ground 
the subject of E47/1270 as its application falls squarely within the 
meaning of the terms of s 69(1)(c) of the Mining Act and that s 69(2) of 
the Act has no application to s 69(1)(c) of the Act. 

20  Counsel for the applicant contends that s 69(1)(c) does not apply.  He 
points out that the prior holder is both the holder of and a person having 
an interest in E47/1005.  He further contends the objector must prove that 
Cossack, the applicant, is related to the prior holder.  He further contends 
that the relationship to be proved must be a direct relationship between 
Cossack as a related entity to the prior holder; and further contends that 
the statutory construction requiring that in order to be a breach, it must be 
shown that Cossack is a directly related entity to the prior holder (and not 
a related entity of the prior holder, or any other body corporate) is 
consistent with s 69(2) of the Mining Act. 

21  In dealing with the problems of incorporating definitions from other 
statutes, it would appear clear that the Mining Act has endeavoured to deal 
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with the subject matter, namely, the law relating to mining and for 
incidental and other purposes. 

22  Having regard to the facts in this matter, many of which are not in 
dispute between the parties, the situation is a matter of interpretation of 
s 69(1) and s 69(2) of the Mining Act 1978.  Having had regard to all of 
the authorities, including reference to the second reading of the Mining 
Amendment Bill taken from Hansard which was exhibit G in these 
proceedings, I am of the opinion that it is not the intention of the 
legislature in circumstances, as appear in the present application, to 
prevent the applicant under these circumstances from applying for the 
exploration licence.  I further find that there is no breach of s 69(1) of the 
Mining Act by Cossack making an application for E47/1270 and, in all the 
circumstances, I propose to dismiss the objection and recommend to the 
Minister that application for E47/1270 be granted to Cossack. 
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