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INTRODUCTION 

1  Burmine Operations Pty Ltd ("Burmine") lodged a Form 18 
application for a certificate of exemption 175/023 on 17 December 2002 
in respect of mining lease 77/1002 for the expenditure year ending 
29 October 2002.  The annual expenditure required was $10,000 and the 
applicant sought exemption in respect of $7800.  The reasons for 
exemption on the Form 18 were as follows: 

"Section 102(2)(h) - that the tenement is comprised within a 
project group, and that expenditure on the project group over the 
period exceeds the minimum commitment; and 

Section 102(3) - Other reasons which in the opinion of the 
Minister are sufficient to justify an exemption." 

2  Gregory Wayne Down lodged an objection on 27 February 2003, 
following an extension of time in which to lodge the objection.  The 
ground of the objection was that the registered holder did not have 
sufficient reasons for exemption. 

3  Burmine lodged another Form 18 application for a certificate of 
exemption 185/023 on 31 January 2003 in respect of mining lease 77/66 
for the expenditure year ending 11 December 2002.  The annual 
expenditure required was $10,000 and the applicant sought exemption in 
respect of $7383.  The reasons for exemption on the Form 18 were as 
follows: 

"Section 102(2)(b) - that time is required to evaluate work done 
and to plan future exploration and mining; 

Section 102(2)(g) - that political, environmental or other 
difficulties in obtaining requisite approvals prevent mining; 

Section 102(2)(h) - that the tenement is comprised within a 
project group, and that expenditure on the project group over the 
period exceeds the minimum commitment; and  

Section 102(3) - Other reasons which in the opinion of the 
Minister are sufficient to justify an exemption." 

4  Mr Down lodged an objection on 27 February 2003.  The ground of 
the objection was that the registered holder did not have sufficient reasons 
for exemption. 
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5  Mining leases 77/1002 and 77/66 will be referred to in these reasons 
as "the subject tenements". 

EVIDENCE 

6  Two geologists, Robert Parkinson and David Broomfield, gave 
evidence on behalf of the applicant.  The objector did not call any 
witnesses.  The evidence of each of the two witnesses was largely 
contained in witness statements.  Cross-examination of the two witnesses 
was not extensive.  Several documents were tendered and became 
exhibits, including the two witness statements, a statutory declaration of 
Gillian McBain with regard to each tenement, aerial photographs and 
maps and expenditure schedules for the subject tenements as part of the 
"Frasers Project" and also as part of that Project together with further 
tenements. 

7  Burmine is a wholly owned subsidiary of Sons of Gwalia Ltd 
("SGW") which has an interest in 470 tenements within the Southern 
Cross region. 

8  Mr Parkinson is the senior mineral properties officer for SGW and is 
responsible for the maintenance of tenements, including the subject 
tenements.  The witness, Mr Broomfield, is the senior resource 
development geologist for SGW and is responsible for overseeing 
exploration programmes and geological database management. 

9  I accept that the statutory declaration of Gillian McBain in respect of 
each tenement is relevant and admissible generally, subject to any later 
comments in these reasons. 

10  The witness statement of Mr Parkinson became exhibit C; 
paragraphs 16 and 22 were deleted on hearsay grounds.  The witness 
statement of Mr Broomfield became exhibit J1; paragraphs 19 and 20 
were deleted on hearsay grounds.  Paragraph 15 of the same exhibit is also 
hearsay and I consider it to be of little or no weight.  Similarly, 
paragraphs 16 and 18 are in the same category and are of little or no 
weight. 

Section 102(2)(h) project ground 

11  As to the meaning of the term "project", Malcolm CJ in 
Re G N Calder Esq SM; Ex parte St Barbara Mines Ltd & Anor [1999] 
WASCA 25 at paragraph 33 stated: 
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"Because the term 'project' in s 102(2)(h) of the Act is not 
defined, it bears its ordinary meaning, namely a 'plan', 'scheme' 
or 'undertaking'.  In the context of s 102(2)(h) it is to be 
construed in a practical, commercial way and so as to include a 
mineral exploration project which involves an existing plan, 
scheme or undertaking for the exploration and/or mining of two 
or more tenements.  The plan, scheme or undertaking may be 
formal or informal and may be amended or supplemented from 
time to time.  It may contemplate the gradual and co-ordinated 
development of the relevant tenements progressively or 
sequentially.  In my opinion, the evident purpose of s 102(2)(h) is 
to enable a mining entity to invest substantial capital in mining or 
exploration of one or more of a group of mining tenements 
incorporated within a project without risk of forfeiture of other 
tenements in the project for non-compliance with the individual 
expenditure conditions otherwise applicable." 

12  And at paragraph 38 stated: 

"I would accept that it is not enough simply to plan to hold a 
tenement in reserve merely on the basis that it would be worked 
when it becomes convenient to do so, as distinct from the basis of 
its relationship with the ore body or with other tenements which 
logically required it to be mined in the context of a planned 
sequence.  …" 

13  Submissions on behalf of the applicant referred to the decision of 
Warden Calder in WMC Resources Ltd v Ajax Mining Nominees Pty Ltd 
[2001] WAMW 13 in which Mr Zelestis QC for WMC submitted that: 

"The project reason for exemption recognises that where a group 
of tenements is held and dealt with as a project by the holder it is 
appropriate that the tenements be exploited in a commercially 
appropriate and sensible way." 

14 I agree with the thrust of that submission. 

15  The subject tenements are part of the Frasers combined reporting 
group (C213/1997).  That status for the Frasers Project was granted on 
11 November 1997 pursuant to s 115A(4) of the Mining Act.  There are 
five separate tenements, including the subject tenements, within the 
Frasers Project. 
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16  Exhibit G1 is a spreadsheet of expenditure on tenements in the 
Frasers Project group.  For the tenement reporting year ending 2002 
aggregate expenditure on those five tenements totalled $8,958,662 in 
comparison with the aggregate statutory requirement of only $65,500.  
The expenditure of $8,953,292, being part of the total of $8958,662, is 
from ongoing mining operations at the “Golden Pig" mine at the northern 
end of mining lease 77/109.  A considerable amount of the Golden Pig 
mining occurs on M77/109 (see exhibits G1 and G2). 

17  The close proximity of the five tenements within the Frasers Project 
is illustrated by the aerial photograph which is exhibit F2.  Furthermore, 
some of the tenements are contiguous. 

18  The operations division of SGW uses a wider definition of "project" 
than the reporting status for the Frasers Project and takes into account 
resource, mining and infrastructure.  On this basis further tenements, 
being mining leases 77/175 (called "Polaris") and 77/90 (called "Golden 
Pig"), are two additional tenements within the wider "project" definition.  
These two additional tenements are illustrated in the aerial photograph 
which is exhibit E and expenditures are set out in the schedule which is 
exhibit G2.  Polaris is an open pit on M77/175, no longer used for mining.  
Polaris was a separate mine from the Golden Pig mine and the Frasers 
mine. 

19  One of the subject tenements, M77/66, has had aggregate 
expenditure of over $62,000,000 during the life of the tenement reported 
in Form 5s lodged with the Department in comparison with an aggregate 
statutory commitment of $180,000.  Expenditure on the tenement has 
exceeded the commitment in 16 of the 18 years reported. 

20  M77/66 has mining infrastructure supporting the gold mining 
operation at the Golden Pig mine located on M77/90, two kilometres to 
the north of M77/66.  The infrastructure includes two waste dumps used 
for the Frasers open cut (which has not been operational since Cyclone 
Vance flooded the open pit and underground workings in March 1999), 
mine service roads and explosive plant and infrastructure to supply 
process water to the active Golden Pig operation and to dewater the same. 

21  M77/66 contains the southern strike of the formerly productive 
Frasers mineral resource.  The Frasers deposit worked as an open cut and 
underground gold mining operation.  The underground mining operation 
of Frasers extended approximately 350 metres into M77/66.  However, 
mining at the Frasers deposit stopped in March 1999, as previously 
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mentioned, as a result of flooding from Cyclone Vance.  Mining has not 
recommenced because of the large volume of water and the high cost of 
dewatering. 

22  The other one of the subject tenements, M77/1002, was only granted 
on 30 October 2000.  Aggregate expenditure during the life of the 
tenement reported in Form 5s lodged with the Department was $6540 
which is less than the aggregate statutory commitment of $20,000. 

23  M77/1002 is a smaller tenement than M77/66 and it is located 
adjacent to the north-east corner of the Frasers open pit.  The tenement 
contains water pipelines used to supply process water from the Daydawn 
Shaft to the Golden Pig mine and to return mine water from the Golden 
Pig mine to a settling pond on M77/175.  The pipelines are inspected daily 
for maintenance purposes.  Expenditure on the tenement will be met in the 
year immediately following the subject year, which ended on 29 October 
2002. 

24  Frasers pit and the Golden Pig mine are separate and different 
geological entities and separate ore bodies.  M77/90, which is the main 
Golden Pig tenement, is not part of the combined reporting status and is in 
the Golden Pig project group.  Frasers pit and the Golden Pig are separate 
for reporting purposes because, as a matter of history, different companies 
have held them in the past. 

25  References in the statutory declaration of Gillian McBain to a 
"greenstone belt" at Southern Cross which in some way may cover both 
the Frasers pit, the Golden Pig and the subject tenements were not 
explained.  The expression "greenstone belt" is, in my opinion, too vague 
to assist the outcome of the present applications. 

26  I was not referred to any policy guidelines of the Department and 
I do not propose to consider any such guidelines (if any) for the purposes 
of this decision. 

27  Burmine is operating the Golden Pig mine and for commercial 
reasons is not able to exploit the Frasers pit.  However, I have little 
admissible evidence to find why it cannot now be exploited after the 
flooding of Frasers pit and underground mine in March 1999. 

28  Having regard to the comments of Malcolm CJ in St Barbara Mines 
in relation to the term "project" and the evidence, the subject tenements 
are, in effect, supporting the Golden Pig mine which includes substantial 
expenditure on M77/109.  The subject tenements are next to the Frasers 
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mineral resource which is "on hold" but support the Golden Pig mine and 
are therefore part of a project involving that mine, which is comprised in 
M77/109 and M77/90. 

29  Accordingly, I find that the subject tenements are comprised within a 
project which is the mining of the Golden Pig. 

Sections 102(2)(b) & 102(2)(g) in relation to M77/66 

30  The evidence given in support of these two reasons was similar and 
related.  The statutory declaration of Gillian McBain (exhibit B2) at 
paragraphs 8 to 10 inclusive states that: 

"8. Approximately 90% of the Tenement is located on private 
land which is used as pasture.  The landholder has 
previously refused to allow SGW access to the land.  
SGW is attempting to negotiate access to the Tenement 
during the current year to conduct an exploration program 
and rehabilitation work on the Frasers waste dump. 

9. Expenditure on the Tenement during the anniversary year 
has been limited to geological review as part of a wide 
scale evaluation of the tenements within the Southern 
Cross greenstone belt. 

10. Further time is required to gain access to M77/66 and 
conduct exploration in order to evaluate the mineral 
potential of the Tenement." 

31  The other evidence is set out in paragraphs 11 to 18 inclusive of the 
witness statement of Mr Broomfield (exhibit J1).  I accept that 
paragraph 15 is hearsay and of little weight.  However, the combined 
weight to be attached to the contents of the statutory declaration 
abovementioned and paragraphs 11 to 18 (excluding paragraph 15) of 
Mr Broomfield's statement are sufficient, in my view, to establish these 
two reasons for exemption. 

Section 102(3) in relation to the subject tenements 

32  The objector submitted that this reason is not open for consideration 
by the Warden as the applicant omitted to identify any reason why the 
Minister should form an opinion.  The objector referred to the comments 
of Her Honour Wheeler J in Re Nicholls; Ex parte Plutonic Operations 
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Ltd [2002] WASCA 232 delivered on 28 August 2002 where at 
paragraph 19 Her Honour stated: 

"In my view, it is not necessary, in filling out the form 18, for the 
applicant to set out the material facts and circumstances upon 
which it relies in order to justify the request for exemption.  
Rather, it is sufficient for what might in other context be called 
the grounds of the application to be identified broadly, by 
reference to the statute and the reasons listed in s 102(2) or by 
reference to some other reason which is either prescribed 
pursuant to s 102(3) or which the applicant considers the 
Minister may sufficient." 

33  The objector submitted that the reason must be identified in these 
applications and that the applicant has not provided any reasons 
whatsoever. 

34  Nevertheless, at the hearing, the applicant tendered the witness 
statement of Mr Broomfield which became exhibit J1.  Paragraphs 19 and 
20 of the statement contained possible reasons under s 102(3), but they 
were objected to on the basis of unfair hearsay and struck out.  
Paragraph 23 of the same statement is hearsay, as admitted by 
Mr Broomfield, and of little weight.  Mr Broomfield said that the 
rehabilitation of M77/1002 was ongoing and that expenditure on it would 
be met in the year after the subject year as a result of a pipeline 
realignment and ongoing environmental activities.  It is noted that 
rehabilitation expenditure is not expenditure on "mining or mining 
operations on a tenement" in accordance with the Act. 

35  As submitted by the applicant, the Minister may, in any event, rely 
independent of the Warden's reasons, on grounds set out in later 
submissions to the Minister, even if on a strict legal basis there is 
technically no evidence on the record relied upon by the Warden.  The 
Minister is not legally bound to follow the Warden's recommendation but 
can exercise his or her own discretion based on all the materials, which 
may include evidence not technically before the Warden. 

36  As Warden, I appreciate that any recommendation in respect of this 
reason can only arise from matters which are specified, relevant and 
admissible. 

37  Accordingly, in my role as Warden I find that there are no reasons 
sufficient to justify an exemption pursuant to s 102(3). 
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CONCLUSION 

38  For the above reasons I recommend that the application for 
exemption in respect of M77/1002 be granted on the project ground and in 
respect of M77/66 be granted on the project ground and also pursuant to 
reasons under s 102(2)(b) and s 102(2)(g). 
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