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DECISION UPON APPLICATION FOR JOINT HEARINGS AND 
MOTION FOR DETERMINATION OF A PRELIMINARY ISSUE 

THE PROCEEDINGS 

1  Nine plaints for forfeiture of tenements, nine applications for the 
grant of a certificate of exemption and four objections to those 
exemption applications have been lodged between 26 June 2001 and 
11 July 2002 by the parties to these proceedings .  The subject 
tenements are either exploration licences or mining leases and the 
plaints for forfeiture in each case are brought pursuant to the 
provisions of s 98 of the Mining Act 1978 (WA) ("the Act").  
Section 98 deals with applications for forfeiture of exploration 
licences and mining leases where the applicable expenditure 
conditions are not being complied with.  No hearing by any Warden of 
any of the plaints or the exemption applications has commenced.  At 
present no hearing date has been set in respect of any of those matters.   

2  Since the date of lodgment of each initiating process and up to 
the present time all matters have been listed for mention together on 
many occasions.  In respect of application for exemption 621/012 
concerning mining lease 38/303 ("M38/303"), the hearing of an 
application by the objector to amend the grounds of objection to the 
exemption took place.  I delivered a decision upon that application on 
22 August 2003 ([2003] WAMW 8), in which decision I allowed some 
amendments.  An earlier hearing had taken place before me in July 
2002 in respect of an application by the holders of exploration 
licences 38/1113, 1114, 1176 and ML38/303 for extension of time 
within which to lodge applications for the grant of certificates of 
exemption.  In a decision delivered on 4 October 2002 ([2002] 
WAMW 22) I refused the applications to extend time.  Those are the 
only occasions when and matters in respect of which applications for 
the listing of any hearing concerning any of the plaints or exemption 
applications have been made to a Warden. 

The Exemption Applications 

3  Of the nine applications for exemption which were originally 
lodged on behalf of the tenement holders, four have been refused, one 
has been granted and the rest remain to be determined.  There are 
plaints seeking forfeiture of the four tenements for which the 
exemption application for the same expenditure year as is the subject 
of the plaints has been refused.  There is a plaint for forfeiture in 
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respect of the tenement for which the Minister has granted a certificate 
of exemption in the amount sought.  Objections have been lodged to 
the granting of certificates of exemption in respect of the four 
tenements where the exemption application is yet to be determined.  In 
each of those four matters there are two common reasons for which 
the grant of the exemption certificate is sought, namely, that time is 
required to raise capital (s 102(2)(b)) and the taking over by Newmont 
Duketon Pty Ltd of the corporate tenement holders (s 102(3)). 

4  The applications for the grant of certificates of exemption for 
M38/303 are for the years 2000 and 2001 respectively and, in each 
case, in addition to the ss 102(2)(b) and  102(3) reasons, it is specified 
that a  reason for which exemption is sought is that the ground the 
subject of the tenement contains an uneconomic deposit which may 
reasonably be expected to become economic in the future 
(s 102(2)(e)). 

SUBMISSIONS 

The Plaintiff/Objector 

5  Mr Aristei submits that the tenements the subject of the 
proceedings can be grouped into three separate categories.  The three 
categories are:  those in respect of which both a plaint for forfeiture 
and an application for exemption are yet to be determined (E38/1105, 
E38/1112, E38/1115), those where there is a plaint yet to be 
determined but where an exemption application has been refused by 
the Minister (ELs 38/1113, 38/1114, 38/1176 and M38/303 for the 
2000 expenditure year) and, thirdly, M38/303 where there is a plaint in 
respect of an expenditure year that follows the immediately preceding 
expenditure year which is also subject of a plaint.  In addition to those 
three categories, Mr Aristei says that E38/1176 stands alone because 
that tenement has been surrendered. 

6  Concerning the four plainted tenements where the Minister has 
refused to grant a certificate of exemption for the subject expenditure 
year, it is said that there is manifest evidence  of a material breach and 
that, therefore, I should make a summary finding of that fact.  It is said 
that the issue of non-compliance with the expenditure requirement 
cannot, as a matter of fact or law, be defended.  It is argued that 
because of the incontestable fact of non-compliance, the hearing of 
those plaints should require much less evidence and thus take 
significantly less time than would be the case for the hearing of the 
plaints where the primary issue of non-compliance with the 
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expenditure requirement still remains to be determined as the 
exemption applications for those tenements have not yet been 
determined. 

7  It is said that, in those matters where the exemption application 
has been refused, any evidence which may be admissible for purposes 
of s 98 as to the circumstances of the non-compliance is limited to that 
connected with the prior history of expenditure on the tenement and of 
future plans for the tenement.  By comparison, it is said, in those 
matters where both a plaint and an exemption application are to be 
determined the nature of the hearing is completely different in that, in 
the latter cases, whether or not there has been non-compliance and, if 
there has, the reasons for it, will be contested issues.  It is said that 
because the hearing of the exemption applications will involve a 
substantial number of witnesses and, therefore, take a considerable 
amount of time to be heard, if the first category of plaints is heard at 
the same time as those connected with yet to be determined exemption 
applications, then there will necessarily be a long delay in the final 
determination of the plaints where there is no exemption. It is 
submitted that such a delay is unjustifiable and would be unfair.  The 
plaintiff, it is submitted, would be inconvenienced, he would 
necessarily incur extra costs and would, in effect, be denied his right 
to have separate matters heard separately and expeditiously. 

8  It is submitted that where an exemption has been refused and the 
Warden is only hearing a plaint for forfeiture a Warden does not have 
a filtering role of the type which has been described many times in 
other cases.  It is argued that, in any event, the plaint and exemption 
application relating to M38/303 in respect of 2001 should not be 
determined until after the final determination has been made in respect 
of the plaint for that tenement for the 2000 expenditure year.  The 
reason for that, it is said, is because all of the "circumstances of the 
case" which must be taken into account pursuant to s 98(5) of the Act 
in determining the outcome of the forfeiture application concerning 
2001 could not be properly identified until the plaint for the year 2000 
has been the subject of a hearing and findings in connection with that 
matter made.  It is said further, that, if plaint 31/001 for the forfeiture 
of M38/303 on the ground of non-compliance with the expenditure 
condition for the 2000 expenditure year results in a forfeiture of the 
tenement, then plaint 1/023 in respect of the same tenement but for the 
2001 expenditure year, together with the application for exemption for 
that same year would be brought thereby to an end. 
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The Defendants/Applicants 

9  The tenement holders argue that all of the plaints and exemption 
applications should be heard at the same time.  Mr Jones points to the 
fact that for, in excess of two years, all matters have been listed before 
the Warden for mention hearings on the same dates and that at no time 
during that period has any application been made by the 
plaintiff/objector to have any plaint or exemption application 
separately listed for hearing before a Warden for the purposes of the 
making of a recommendation to the Minister.  My attention is drawn 
to the fact that the application for exemption in respect of M38/303 
was refused by the Minister as long ago as 9 April 2001 and the 
applications for exemption concerning E38/1113, E38/1114 and 
E38/1176 were refused on 6 February 2002. 

10  Mr Jones argues that having anything but a joint hearing of all the 
plaints and exemptions will significantly increase the total number of 
hearing days required to finally dispose of all the matters and that final 
determination by the Minister in each case of all outstanding matters 
will be significantly delayed because of that.  Mr Jones refers to the 
particulars of the exemption applications, of the objections and of the 
plaints and of the defences being similar in all cases except for three 
tenements.  In relation to M 38/303 there is an additional reason for 
which the exemption is sought, namely, that provided for in 
s 102(1)(e), namely, the presence of an uneconomic mineral deposit.  
In respect of M38/237, an exemption has been granted and, 
concerning E38/1176, the tenement has been surrendered.  It is 
conceded by Mr Jones that it is arguable that the last two matters be 
heard separately because of the granting of the exemption and because 
of the surrender of the subject tenement. 

11  Concerning all of the other tenements, however, it is submitted 
that the evidence in respect of all matters will be substantially the 
same.  It is accepted that different issues will arise for consideration by 
the warden, depending upon whether exemptions have been refused or 
not.  In that regard, it is argued that it would not be difficult for the 
Warden to identify and separate the evidence which should not be 
taken into account in respect of some of the matters.  The same 
witnesses will be called by the tenement holders in respect of their 
applications for exemption in reliance upon the provisions of pars (b) 
and (e) of subs 102(2) of the Act. 
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12  Mr Jones estimates that if all matters are heard together, the total 
time required for hearing will be three days.  He says that, if all of the 
hearings are conducted separately or, alternatively, if they are heard 
according to the groupings of the tenements, as suggested by 
Mr Aristei, the total hearing time may amount to six or more days and 
witnesses will have to be recalled on three separate occasions. 

CONCLUSIONS 

13  I consider that all plaints and exemption applications should be 
heard at the one time.  I am satisfied that if there were separate 
hearings conducted for each of the three groups of tenements 
identified by Mr Aristei, namely, those where there is both a plaint and 
an exemption to be determined, those where there is a plaint and 
where the exemption has been refused and, thirdly, M38/303 in 
respect of the 2001 expenditure year where the plaint for forfeiture for 
the expenditure year has yet to be determined, together with a possible 
fourth hearing concerning the surrendered tenement and, perhaps, a 
fifth for M38/237 where an exemption has been granted, that will 
significantly increase the costs to both parties , the time required to 
finally determine all of the matters, inconvenience to witnesses and the 
use of the limited time which the Warden has available to conduct 
hearings.  The significance of the availability of the Warden's time is 
not great but, nevertheless, is something that may properly be taken 
into account. 

14  I am of the opinion that, because of the connection which exists 
between the registered holders of the subject tenements, because there 
is a plaintiff/objector who is common to all plaints and exemption 
matters because of the considerable overlapping of evidence and 
witnesses across all proceedings,  it is also desirable that the Minister 
to be presented with an opportunity to, if he so choses, reflect upon a  
complete overall picture of the relevant situation of the tenement 
holders in respect of all subject tenements when finally determining 
each of the plaints and applications.  That is also another factor which 
is not of great significance but which, in my opinion, may properly be 
taken into account by me in deciding when the hearings should 
proceed.  It must be borne in mind that these are administrative 
proceedings and that they are proceedings which are a necessary 
preliminary stage which must be completed to enable the Minister to 
exercise his administrative responsibilities under the legislation. 
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15  I do not agree with the submission of Mr Aristei that it would be 
appropriate for me to summarily determine, as a preliminary step, that 
there has been, as he put it, a material breach of the expenditure 
requirements.  That is something that should be demonstrateded by 
evidence properly put before me unless the tenement holder agrees 
otherwise.  I do not agree with his submission that the matters which a 
Warden may give consideration to for purposes of inquiring into and 
deciding what are the "circumstances of the case" for purposes of 
s 98(5) are limited in the way he suggests.  I consider that the 
"circumstances of the case" is a phrase which is meant to enable the 
Warden to take into account a wide range of relevant circumstances. 

16  In Turnbull v Australian Metallic Resources NL [2000] 
WAMW 2 I said: 

 “I consider that for purposes of Section 98(5) of the Act, “the 
circumstances of the case” enable the Warden to take into 
account things which have occurred and have affected the 
tenement or the tenement holder not only during the year the 
subject of the plaint, but, in addition, during any material period 
prior to the commencement of the year the subject of the plaint 
then before the Warden.  Likewise, I consider that the Warden 
may also properly take into account matters connected with the 
tenement and the tenement holder which have arisen between 
the end of the tenement year the subject of the plaint and the 
hearing of the plaint.  The Warden may also take into account 
plans which the tenement holder may have for the future 
concerning the tenement but in doing so would, in all cases, be 
obliged to assess the reasonableness of such plans and the 
likelihood of their ever being carried out.” 

17  In relation to those matters where the exemption application has 
been refused by the Minister, it will still be open to the tenement 
holder, in defending the plaints, to call evidence and make 
submissions going to the circumstances of the case and to the question 
of "sufficient gravity" for purposes of s 98(5).  In my opinion, it 
cannot be said that a hearing before a Warden for purposes of the 
Warden deciding what recommendation is appropriate where non-
compliance has been established (as may be the case where the 
exemptions have been refused) is necessarily completely different in 
nature from a hearing where it is necessary for the Warden to initially 
consider whether or not there has been non-compliance and to then, if 
noncompliance is established, determine the question of sufficient 
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gravity.  Nor is such a hearing necessarily completely different from 
an exemption hearing either as to its nature or as to the potential 
relevant evidentiary material which may be introduced.  The basic 
procedure in all of those cases is the same.  In this case it is most 
likely, it appears, that there will be witnesses whose evidence will be 
relevant to all of the proceedings and to the exercise of the Warden's 
powers and the Minister's discretions under both s 98 and s 102 of the 
Act. 

18  In respect of M38/303, there are plaints for forfeiture for 
consecutive years. While it may be the case that, if the plaint for the 
first year is successful in achieving forfeiture, there will be no need for 
any hearing at all in respect of the second plaint for the purpose of 
seeking forfeiture and no need for a hearing in respect of the 
exemption application for that year, it appears, nevertheless, that the 
evidence to be relied upon by both parties in all of the other plaints 
and exemption applications will be substantially the same as that to be 
relied upon in both plaints and in the exemption application 
concerning M38/303.  The witnesses will be the same.  In relation to 
the circumstances of the case and to sufficient gravity for purposes of 
s 98(5) of the Act, the evidence will be substantially the same.  That, 
in my opinion, is a strong argument for those two plaints and the 
exemption application not being separated from the other matters.  If 
there is the potential for further "circumstances of the case" or for 
further matters going to the issue of sufficient gravity to arise from the 
findings and opinions expressed by the Warden in the report and 
recommendation to the Minister concerning the 2000 expenditure 
year, then, if that creates a difficulty in presentation of the case of any 
party or in the making by the Warden of a report and recommendation 
to the Minister in respect of the plaint and exemption application for 
the subsequent year, it would be  open to me to delay the conclusion of 
the hearing or the making of  a report and recommendation in respect 
of the second year to enable any difficulties or unfairness to either 
party to be overcome and, if necessary, to allow further evidence to be 
called and further submissions to be made. 
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