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1  The Plaintiff by way of a plaint lodged 15 August 2002 seeks 
the forfeiture pursuant to the provisions of S98 Mining Act 1978 
(The Act) of Exploration Licence 28/465. 
The basis upon which forfeiture is sought is non-compliance with 
the prescribed expenditure requirement for the year ending 12 
August 2002. 
 

2  The hearing of the plaint was adjourned pending the 
lodgement of an exemption application. No application was lodged 
and the matter was adjourned until 29 November 2002 for hearing. 
 

3  The hearing was conducted before Warden Imlah on 29 
November 2002.  At the date of the hearing no Defence had been 
filed.  Mr Imlah granted the Defendant leave to lodge the Defence 
out of time.  He heard evidence from both parties and adjourned for 
written submissions with leave granted for the Plaintiff to call 
witnesses and recall defence witnesses. 

 
4  Mr Imlah retired from office shortly thereafter and after a 

great number of adjournments it was agreed between the parties 
that I would determine the matter from the transcript of the 
proceedings and hearing one of the witnesses again with verbal 
submissions from both parties. This occurred on 18 November 
2003.   

 
5  Because of the Christmas holiday break and the exigencies of 

the Kalgoorlie circuit the judgment has not been written until this 
time. 

 
6  It is not contested by the Defendant that there has been non-

compliance with the expenditure requirements on the subject 
licence.  At issue is the penalty for non-compliance.  The 
Defendant submits that the non-compliance is insufficient to justify 
forfeiture. 

 
7           Tendered into evidence by the Plaintiff was a Mining   

Tenement Register Search and attachments, an application for 
exemption from the previous year, Form 5’s for the relevant 
expenditure year and the previous expenditure year. 

 
8  Through the operation of Section 69A Evidence Act those 

entries on the register are admissible as to proof of their contents. I 
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set out below a schedule of expenditure shown in the Register 
Search. 
 
SCHEDULE OF EXPENDITURE 
 

YEAR DATE $MIN. EXP. $EXP. AMOUNT
1994 12/08/94 20,000.00   58,948.00
1995 12/08/95 20,000.00  134,850.00
1996 12/08/96 20,000.00 390,582.00

  76,850.00
1997 12/08/97 20,000.00 108,427.00
1998 12/08/98 20,000.00 72,850.00
1999 12/08/00 40,000.00 165,079.00
2000 12/08/00 50,000.00 77,308.00
2001 12/08/01 93,334.00 9,714.00
2002 12/08/02 100,000.00 20,370.00

  383,334.00 1,114.978.00
 

9  As the plaintiffs had shown by these exhibits a prima facie 
case for forfeiture it was a job for the Defendant to show that in all 
the circumstances a dismissal or some penalty other than forfeiture 
was in all the circumstances the proper remedy for non-
compliance. 

 
THE EVIDENCE 

 
10  The Defendant called Nigel Ferguson, a geologist of 16 years 

experience in exploration and mining management programs.  In 
1999 he worked as a consultant geologist for Capricorn Resources.  
That company was the beneficial holder of Newcoast Nominees 
Pty Ltd. 

 
 
11  He subsequently acquired Newcoast Holdings from Capricorn 

Resources.  The tenement in question, E28/465, at the time of 
Newcoast’s acquisition was subject to a farmin arrangement with 
another company, Robmar Investments.  Robmar Investments is a 
company owned by Kurnalpi Gold.  The agreement dates from 
1993 and involves Robmar keeping the tenement in good order by 
complying with Departmental rules in regard to expenditure set at 
$60,000 per annum and by notifying the owner on a regular basis 
of progress and lodging all the necessary paperwork with the 
Department necessary to keep the tenement in good standing. 
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12  At the beginning of 2000 – 2001 Mr Ferguson met with 

Kurnalpi representatives.  A program in relation to future drilling 
was discussed.  A planned program of expenditure was agreed 
upon including soil sampling, new drilling and a new database. 

 
13  After this meeting it would appear that the relationship 

between Kurnalpi and the Defendant company deteriorated to the 
point there was little correspondence between them.  Attempts at 
communication failed. 

 
14  It was not until the plaint was issued that Mr Ferguson became 

aware of the under-expenditure in the previous and the relevant 
expenditure year.  He was also unaware that Kurnalpi had applied 
for an exemption from expenditure the previous year and had been 
refused.   

 
15  He only found that out in March 2002 after he searched the 

company’s register. 
 
16  At the time of trial he had not received any further information 

from Kurnalpi. The Defendant had performed that search because 
he was approached by a company called Medusa.  Medusa hold 
other tenements in the area, one within 5km.  They wish to float a 
company.  Newcoast has entered into an agreement with Medusa. 

 
17  A more comprehensive and binding agreement awaits the 

resolution of this plaint in favour of the Defendant.  Medusa will 
buy Newcoast for a cash and share deal with royalties as well. 

 
18  This deal is also subject to Mr Ferguson settling somehow a 

royalty deal he made when he acquired Newcoast from Capricorn 
(now Australian Healthcare Technology) and in addition another 
royalty interest held by C.G. Wilson and Co. 

 
19  Medusa understandably did not want to purchase a tenement 

with 3 stacked royalty interests existing in relation to the tenement. 
 
20  All interested parties in relation to this rather complex set of 

interests in this tenement had a meeting. Nothing was resolved. 
 
21 The plaint followed shortly after. 
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22  Mr Ferguson asserts that Surrey Holdings the Plaintiff, is 

apparently mainly held by a Tony Gates.  Tony Gates has an 
interest in the royalty arrangements on the tenement. 

 
23  In relation to the expenditure claimed during the relevant 

expenditure year Mr Ferguson claimed a long trip to the tenement 
to assess the mapping previously done; checking the drill cores laid 
out and ground proofing and report writing.  He billed $500 per 
day for his work on the tenement at the rate of a senior consultant 
geologist. 

 
24  Also included was a report prepared by consultants and data 

review compiled by himself. 
 
25  If the tenement is not forfeited it is planned to sell the 

company to Medusa.  Medusa would then bear the burden of 
expending money on the tenement.  On the tenement there are 
several sites with varying degrees of development.  Some target 
areas would require RC drilling.  Other areas would require RAB 
drilling. 

 
26  Under cross examination he readily admitted that during his 

company’s ownership of the tenement until March 2002 he did not 
perform a title register search to see if his joint venture partners 
were keeping the title in good standing.  He did not check in any 
way to see if expenditure conditions or rents were being paid.  This 
occurred at a time when he was getting no response from his joint 
venture partners and indeed when there was a breakdown in 
communications between them. 

 
27  He also freely admitted that even though he knew in March 

2002 that there was not sufficient expenditure on the tenement he 
neither caused sufficient funds to be expended nor lodged an 
application for exemption.  He had several months within which to 
do this. 

 
28  He further agreed readily with his cross examiner that the 

contract with Medusa was contingent upon a further agreement 
which in return relied upon Medusa successfully attracting enough 
members, and enough money. 

 
29  From the $100,000.00 expenditure obligation of that year 

Kurnalpi Gold pursuant to the agreement were to expend 
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$60,000.00 and the Defendant $40,000.00.  He stated he did not 
expend the $40,000.00 because he was of the mistaken opinion that 
with an application for a Mining Lease lodged, the expenditure 
amount would be back to the first year level of $20,000.00. 

 
30  He admitted that he was aware by the end of the expenditure 

year that he had to spend another $20,000.00 just to honour his 
obligation but in the circumstances he failed to do that. 

 
31  I was unable to gauge the demeanour of this witness because 

of the agreement by the parties that I evaluate his evidence from 
the transcript.  His replies appeared to be candid.  He readily 
enough admitted matters against his interest. 

 
32  I accept his evidence in relation to both matters of fact and 

opinion without reservation. 
 
33  As to the expenditure claimed I accept it as expenditure in 

connection with mining.  I accept his claimed travel expenses as 
reasonable. 

 
34  Work performed by the holder is acceptable if the amount 

claimed is an amount equivalent to the wages he would otherwise 
be paid if he was employed similarly elsewhere. Regulations 15, 21 
and 31. 

 
35  The amount of $500.00 seems a reasonable amount for a 

senior consultant geologist in the field.  It was not challenged at all 
that the work performed by Mr Ferguson was work in connection 
with mining; or that the amount claimed was excessive. 

 
36  Geoffrey Davis was the only other witness called at the 

hearing.  He is a well-credentialed geologist with 30 years 
experience who has worked as a consultant and as a Director of 
various listed companies.  His area of work over the last 20 years 
has been in relation to gold.  He has formed a new company 
Medusa Mining.  He has a portfolio of tenements.  He wishes to 
float his company on the Australian Stock Exchange.  He is 
interested in this tenement because it is within 5km of his 
tenements at Kurnalpi.  He has entered into an agreement with Mr 
Ferguson. 
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37  They will take over the tenement for a cash and royalty deal if 

this plaint is resolved in the Defendant’s favour. 
 
38  It would appear that a meeting with the tenements royalty 

holders was not fruitful and a plaint was lodged not long after the 
breakdown.  Mr Davis was of the opinion that the plaintiff 
company is connected with those royalty holders.   

 
39  Mr Davis also thought that with the royalties stacked, as at 

present mining the tenement may not be economic. 
 
40  Medusa has raised $315,000 seed capital on the strength of 

their Kurnalpi tenements with approximately $250,000 available 
for expansion. 

 
41  Upon the plaint being dismissed or if I only impose a financial 

penalty Medusa would sign the formal agreement, create a digital 
database including all available information from the work done to 
date and embark on a further drilling program. 

 
42  He had performed work on the tenement charging $600.00 per 

day for work he has performed.  $4,175.00 of that was work carried 
out before the heads of agreement was signed and consisted of due-
diligence enquiry as to the tenement. 

 
43  $14,710.00 remains claimed that relates to the preparation of 

the heads of agreement document, compiling of historical data, 
time spent negotiating the heads of agreement document, time 
negotiating with the royalty holders and geological maps. 

 
44  Also a report was prepared by Macknay Schellman, which are 

an overview of historical data and a geological analysis of the 
tenement including data assessment, geochemistry geophysics and 
a suggested drilling program in relation to the subject tenements. 

 
45  It was estimated by Mr Davis at being $8,335.58 work in 

relation to the subject tenement. 
 
46  The subject tenement is very useful to Medusa’s project 

because of its proximity to another project.  This proximity of 
prospective holdings increases the chances of putting together an 
economic operation however the ore is to be milled. 
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47  Mr Davis was of the opinion that a lot of desk work had to be 

done before mining on the tenement was commenced. 
 
48  Under cross-examination Mr Davis conceded that the 

company had to be first listed and floated on the stock exchange 
before it could either commence meaningful exploration or comply 
with expenditure requirements for all of the tenements in its 
portfolio. 

 
49  He also acknowledged that the problem of the stacked 

royalties remained and the current rate of $2.00 per tonne may 
cause some difficulty if the grade of ore recovered was not high 
enough. 

 
50  The hearing recommenced much later on 18 November 2003.  

I granted leave for Mr Davis to be recalled.  At that time Medusa 
had been floated and $460,000.00 had been raised.  The prospectus 
for Medusa was almost lodged with Australian Securities and 
Investment Commission (ASIC).   The necessary 400 shareholders 
were easily obtained.  Medusa was over subscribed.  He had a 
program of expenditure including test work and proposed drilling 
fro the subject tenement.  They had enough funds in hand already 
to expend on their holdings. 

 
51  I found Mr Davis to be a competent and honest witness.  He 

readily admitted matters against interest and appeared to me 
candid, earnest and truthful.  I accept all his evidence. 

 
52  At the outset I do not accept that any of the work performed 

by Mr Davis was expended by the holder of the exploration licence 
in mining or in connection with mining on the licence. 

 
53  Obviously the due-diligence work of $4,175.00 that was 

carried out by him on behalf of Medusa prior to the heads of 
agreement document is money expended by Medusa to check out 
the prospectivity of a business deal.  The report of Macknay and 
Schellman commissioned by Mr Davis and the $8,335.58 of work 
performed by the authors of that report on data relating to that 
tenement was work done for a third party, Medusa.   

 
54  It would appear from the summary of mineral exploration and 

mining activities’ attachment that only the $8,336.00 expended by 
Medusa was claimed as expenditure on the Form 5. 
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55  I disallow that amount but uphold the remainder of the amount 

claimed by Mr Ferguson. 
 
56  I find money expended in the relevant year on the tenement by 

the Defendant to be $12, 034.00.  The money spent by Medusa 
shows the commitment they have in exploiting the tenement for its 
own purposes.  Medusa as yet had only a contingent interest in the 
tenement.  The report was for its own contingent use. 

 
57  The Defendant holder of the tenement simply allowed Medusa 

to compile that report.  Expenditure was not caused by the 
Defendant in terms of Regulation 52 of the Mining Regulations.  
Similarly the work performed by Mr Davis in negotiating and 
drafting the agreement, time negotiating with royalty holders and 
time compiling historical data is all work performed by Medusa for 
its own business purposes and not money expended or caused to be 
expended by the holder of the tenement. 

 
58  This situation is on all fours with the decision of Warden 

French, undisturbed by the Full Court in Nova Resources NL v 
French and another 12 WAR 50 at page 56. 
 
THE LAW 
 

59  S62 of the Mining Act 1978 requires that during the currency 
of an exploration licence the holder shall comply with the 
prescribed expenditure conditions relating to it unless, in 
accordance with the Act, total or partial exemption is granted. 
 

60 Regulation 21 Mining Regulations 1981 provides the holder of  
an exploration licence shall expend or cause to be expended in 
mining or in connection with mining on the licence a minimum of 
$20,000.00. 

 
61  It is not in dispute that pursuant to the regulations and because 

of the length of time that the exploration licence had been in 
existence $100,000.00 was the relevant minimum expenditure 
during the expenditure year. 

 

62  S68 (3) requires the holder of an exploration licence, as 
required, to file or cause to be filed with the Department of 
Industry and Resources a report of all work done on, and money 
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expended in connection with, exploration in the area the subject of 
the licence during the period to which the report relates. 
 

63  Ms White argues that the Form 5 was accepted by the 
Department outside of the period within which it is required to be 
filed pursuant to regulation 22(1), which is 60 days after the expiry 
date of the relevant tenement year. 
 

64  I do not accept that the late lodgement and subsequent 
acceptance of the Form 5 render it invalid or null. 
 

65  It has been lodged and accepted by the Department.  In 
addition I have the viva voce evidence of Mr Ferguson as to 
expenditure on the tenement. 

 
66  This plaint is based on an allegation of failure to comply with 

the prescribed expenditure conditions.  I have found that only 
$12,034.00 was expended on or in connection with mining on the 
tenement.  That is a significant shortfall in the relevant expenditure 
year.  In addition no application for exemption was lodged with the 
Department for the expenditure year.  That failure exhibits a grave 
degree of negligence or carelessness in the tenement’s 
management. 
 

67  There certainly has been a significant non-compliance with the 
expenditure conditions attached to the licence. 
 

68  By S98 (5) of the Mining Act I shall not recommend forfeiture 
unless I am satisfied that the non-compliance with these 
expenditure conditions is, in the circumstances of the case of 
sufficient gravity to justify the forfeiture. 

 
69  In Craig v Spargos Exploration NL (unreported, Warden’s 

Court, 1986 6 AMPLA Bull 73) the Warden considered that this 
statutory language “impresses upon the Warden the necessity of 
considering not only the non-compliance and the facts directly 
bearing upon it, but also the events leading up to the non-
compliance, the conduct of the parties and the actual or potential 
consequences of the non-compliance and of the forfeiture sought, 
having regard throughout, to the object and policy of the Act.” 
The whole policy of the Act is that a tenement holder unable to 
explore for or exploit mineral resources of a tenement should give 
way for some other person to do so.  The Act encourages 

 11



2003 WAMW 36 
 

exploration and mining activity and discourages a tenement holder 
from going to sleep on his rights and obligations. 
 

70  Newcoast has been the tenement holder for the life of the 
tenement.  This entity over the nine-year life of the tenement up to 
the relevant expenditure year had an obligation to expend in total 
$383,334.00.  It has spent over $1,100,000.00 during that period on 
or in connection with mining. Mr Ferguson’s joint venture 
agreement failed and his partner company did not keep its end of 
the bargain for two expenditure years.  With the failure of 
communication between them it was rash of the Defendant as a 
manager of the tenement not to conduct a register search to check 
compliance with rent and expenditure requirements. 
 

71  His mistaken belief that only $20,000.00 was required to be 
expended was a disastrous error compounded later by his failure to 
expend any of his own money or lodge an exemption application 
when he discovered the true position. He has however not been 
inactive.  He has taken on a new partner Medusa whose plans for 
the tenement I believe are genuine.  It has spent $20,000.00 in due 
diligence work on the tenement and on negotiations and appears to 
be in an economic position to properly exploit the tenement. 
 

72  I am of the opinion that although there has been non-
compliance I should not recommend forfeiture. The previous good 
standing of the tenement by Newcoast over the first seven years of 
its life bespeak of much effort to exploit the tenement and allow 
me to consider the lack of expenditure of the last two years an 
aberration that is unlikely to be carried on into the future.  The 
holder and those holding a beneficial interest in the tenement 
should be warned that they cannot rely on the work done on the 
tenement in the past.  They must not be inactive.  There will come 
a time when past work will not tip the scales in favour of the 
holder. 
 

73  I am of the opinion however that Newcoast spent only a 
fraction of the expenditure required and failed to lodge an 
exemption application to protect its interest.  Mr Ferguson has been 
both careless and naïve in this regard towards the administration of 
this tenement. 

 
74  I propose to fine Newcoast Nominees Pty Ltd for its non-

compliance.  
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ORDER: 
 
1. Newcoast Nominees Pty Ltd be fined $4,000.00 the whole of 

which is payable to the Plaintiff. 
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