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John Nelson Holloway, Allan Neville Brosnan and Mark William Wright 

(together “the Applicants”) are joint holders of Prospecting Licence 

52/979 (“P 52/979”).  P 52/979 was granted to the Applicants on 27 April 

2000 and is subject to a statutory annual expenditure requirement of 

$2,000.  In the year ended 26 April 2003 (“the 2003 expenditure year”), 

the Applicants expended only $664 on P 52/979, and accordingly failed 

to comply with the expenditure requirement of $2,000. 

 

On 2 May 2003, Warwick John Flint (“the Objector”) lodged Plaint 

24/023 (“the Plaint”) against P 57/979 seeking that P 57/979 be forfeited 

and “preferential pegging rights” be granted to himself on the grounds 

that the Applicants had failed to comply with the annual expenditure 

requirement and also had failed to pay rent in the 2003 expenditure year. 

 

Subsequently, on 3 June 2003, Allan Brosnan as agent for the Applicants 

lodged Application for Exemption 455/023 (“ME 455/023”) seeking an 

exemption from the expenditure requirement of $2,000 on P 52/979 in the 

2003 expenditure year.  The grounds for exemption are stated on ME 

455/023 to be that “the market for varescite, the mineral occurring in the 

area of the lease is very flat, and the deposit is low grade in many places.  

With the slump in the market, the deposit is at present uneconomic and 

exemption is sought under section 102(2)(e)” of the Mining Act (1978) 

(WA) (“the Act”).   

 

In the statutory declaration accompanying ME 455/023, Mr Brosnan 

declared that the “tenement contains a deposit of varescite that is at 

present of low economic value due to lack of demand for the low grade 

material” and “the costs associated with the screening and sorting for 
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high grade ore are at present prohibitive given world demand for the 

product.” 

  

On 3 July 2003 the Objector lodged Objection 34/023 against ME 

455/023 stating that “the Objector denies the truth of the reasons for 

exemption claimed by the Agent of the Applicants”, and seeking that the 

application for exemption be refused. 

 

If ME 455/023 is granted, then the Objector’s application for forfeiture is 

likely to fall away in that the Applicants will no longer be required to 

comply with the statutory expenditure requirement in the 2003 

expenditure year – and therefore arguably will not have failed to comply 

with the expenditure requirement as alleged in the application for 

forfeiture.  This decision deals with the application for exemption.  Any 

decision on the Plaint will be deferred until after ME 455/023 is finally 

determined. 

 

By sections 50 and 102 of the Act, the holders of a prospecting licence 

may be granted exemption, either total or partial, from compliance with 

the statutory expenditure requirement on the tenement.  An application 

for exemption must be lodged prior to the end of the year to which the 

proposed exemption relates, or within 60 days after the end of that year:  

s 102(1) of the Act; regs 54(1) and (1a) of the Mining Regulations 1981 

(WA)(“the Regulations”).   

 

ME 455/023 was lodged by one of the Applicants, Allan Brosnan, 

apparently as authorised agent for the Applicants, within the time 

prescribed in the Act.  The authority of Mr Brosnan to lodge the 

application has been challenged by the Objector.  However Mr Holloway, 
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another one of the Applicants who was present during the hearing, when 

given the opportunity, did not dispute the authority of Mr Brosnan to 

lodge ME 455/023.  Furthermore both Mr Brosnan and Mr Holloway told 

the court that they had advised Mr Wright, the third member of the 

Applicants, of these court proceedings.  Mr Wright has not advised the 

court of any lack of authority in Mr Brosnan to lodge the application for 

exemption on his behalf.  In the circumstances I accept that Mr Brosnan 

acted as the authorised agent of the Applicants. 

 

Relevant to ME 455/023, s 102(2)(e) of the Act provides that a certificate 

of exemption may be granted to a tenement holder for the reason:  

“(e)  that the ground the subject of the mining tenement contains a 

mineral deposit which is uneconomic but which may reasonably be 

expected to become economic in the future or that at the relevant 

time economic or marketing problems are such as not to make the 

mining operations viable”. 

 

Observations were made as regards the meaning of s 102(2)(e) of the Act 

by the Full Court in Re Plutonic Operations Ltd, Sipa Resources Ltd & 

the Minister for Mines; Ex Parte Roberts [1999] WASCA 133.  In 

referring to and citing the decision of the Warden at first instance with 

approval, Malcolm CJ, with whom Pidgeon and Ipp JJ agreed, said at 

para 44: 

 “The Warden determined, as a matter of law on the proper 

construction of the Act, that the question whether a particular 

deposit or deposits is or are economic was not to be determined 

subjectively by reference to the situation of the particular holder 

and his other operations and holdings, but was to be determined 

objectively.  In particular, the consideration whether the 
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development of the subject tenement was uneconomic to the holder 

of the tenement was held by the learned Warden to be an irrelevant 

consideration. ….. the proper construction of s 102(2)(e) .. requires 

an objective assessment.”  

 

Mr Brosnan gave brief evidence in support of ME 455/023.  Mr Brosnan 

said that during the 2003 expenditure year he took samples from P 52/979 

to the Soklich Trading Company for assessment.  He said he was advised 

verbally at that time by Mr Frank Soklich of the Soklich Trading 

Company that the samples were of poor quality and that the market for 

varescite was currently weak.  It was not, however, until the Objector 

lodged the objection to ME 455/023 in July 2003 that Mr Brosnan 

thought he should obtain a written version of this advice from Mr 

Soklich.  He provided a letter of 6 August 2003 addressed to himself from 

the Soklich Trading Company, to which no objection was taken, in 

support of what he had been told by Mr Soklich during the 2003 

expenditure year.  In the letter headed “Your Varescite Deposit”, Mr 

Soklich, who was not called to give evidence, stated that the varescite 

deposit “has, as you know, been extensively worked and the samples you 

have forwarded to us are not of good quality”. He went on that the 

“market for this type of material is weak at present and we suggest you 

try to recover a better grade of material and wait until the market 

improves.”  In my view the position to be taken from the letter is that the 

market for varescite is weak, that is that the price is low, for whatever 

grade of material currently available, and the Applicants should wait for 

the market price to strengthen.       

 

One of the Applicants, Mr John Holloway, was the only witness called to 

give evidence on behalf of the Objector.  Mr Holloway said P 52/979 was 
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pegged in about 2000 by Mr Wright and himself.  Mr Brosnan became a 

tenement holder because he had a shop in Meekatharra where the 

varescite could be sold.  Mr Holloway said that the varescite deposit on P 

52/979 had largely been worked out but there remained a large amount of 

tailings on the tenement to work through.  These tailings “contain a lot of 

quite good quality gemstone but you would have to get a major operation 

in with plant to sift through it, to save the remnants.  There is some 

reasonable stuff still to be picked up, saleable material, and I was 

unaware that there was a glut.”   

  

The evidence before the court is minimal and vague.  However I accept 

that the tenement has been substantially worked over, that only tailings 

remain to be worked on, and that samples taken from the tailings in the 

2003 expenditure year were of a low quality.  Given the Objector’s 

failure to provide any contrary evidence on the state of the market for 

varescite, I also accept the Applicants’ evidence that the market for 

varescite was weak during the 2003 expenditure year.   

 

Although it was said by the witness for the Objector that “good quality” 

mineral was available on the tenement, on his own evidence, the 

extraction of ore of such quality, if in fact present on the tenement, would 

require “a major operation with plant” and no doubt would be expensive 

and perhaps beyond the resources of the Applicants.  There was no 

evidence at all to substantiate the alleged presence of good quality 

mineral in the tailings on the tenement.   

     

The Objector submits that the Applicants have failed to show objectively 

that the mineral deposit on P 52/979 was uneconomic in the 2003 

expenditure year, or in other words that the development of P 52/979 
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would be uneconomic for any tenement holder of P 52/979 and not just 

the Applicants.  Further the Objector submits that the Applicants did not 

know at the time of lodging ME 455/023 that the market for varescite was 

weak and rather alleges that the Applicants have falsely asserted that they 

had this knowledge during the 2003 expenditure year in order to support 

an application for exemption.  Finally the Objector makes reference to the 

language used in ME 455/023 and says that the use of the words “flat” 

and “slump” in the context of the market for varescite give “conflicting 

views on the state of the market”.  In my view, in the context of the 

evidence, this last submission makes no sense and I deal with it no 

further. 

 

In the circumstances, given the preponderance of low quality mineral and 

the weak market for varescite in the 2003 expenditure year, as I have 

found, I do not believe that it is likely that an operation on the tailings on 

P 52/979 in that year by a properly equipped tenement holder would be 

economic.  Such operation is likely to be expensive and with the demand 

for varescite generally being weak the price obtained was likely to make 

the operation uneconomic.   

 

I find that was uneconomic both for the Applicants and for a more 

substantial operation to mine varescite on P 52/979 in the 2003 

expenditure year.  Furthermore, if it be relevant, I accept that the 

Applicants through Mr Brosnan were aware of the economics of their 

situation in the 2003 expenditure year and made application for 

exemption with that knowledge. 

 

Given my findings I consider that an exemption from compliance with 

the expenditure requirement in the 2003 expenditure year should be 
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granted in favour of the Applicants and the objection to the exemption 

should be dismissed, and I make recommendation accordingly to the 

Minister.  

 

 

Susan Richardson SM 

Warden 
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