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1  In this plaint PGM Exploration Pty Ltd seeks forfeiture of 
Prospecting Licence 24/3022 ‘The Tenement’ together with a right in 
priority to apply for a tenement over the land with 14 days priority to 
them.  The plaint claims that the Defendant failed to expend (or cause to 
be expended) the minimum required annual expenditure of $5920.00 on 
the tenement for the year ended 5 November 2001.  The Plaint was lodged 
within the eight-month limitation period. 

 
2  The Defendant TAIPAN RESOURCES has held the tenement for 

almost ten years.  For the relevant expenditure year the Defendant lodged 
a form 5 report on 28 November 2001. 
That report shows total expenditure of $9,978.00.  This amount is an 
amount far greater than the minimum amount required of $5920.00. 
The expenditure is apportioned as follows: 

  
a) Expenditure on geology namely data compilation, data reviews and 

evaluation of a previous drilling program - $8,979.00  
b) Annual tenement rent and rates $760.00  
c) Stationery, communications, office administration and associated 

costs and tenement administration $239.00  
 

Annual tenement rent and rates constitute expenditure, [see Reg. 96C(2a)] 
as does administration costs see Reg 96C(3).  These sums of $760.00 and 
$239.00 are not in dispute.   

 
3  At issue in the trial of this plaint was the incurring of expenditure of 

$8,979 on geology, data compilation, data reviews and evaluation of a 
previous drilling program. 

 
4  Evidence for the Plaintiff, was led by Brian Cowan, a geologist of 

much experience.  He’d visited the tenement on three occasions over the 
weeks immediately preceding the trial and looked at previous Form 5’s 
lodged by the Defendant.  He noted physical evidence of drilling 
programs over the past years performed on the tenement and gave opinion 
as when that work was done.   

 
5  He extrapolated from the physical evidence on the tenement that he 

had observed and the prior reports written in the 1980’s that any 
consultant geologist could have compiled a report on the tenement within 
three days.  He further gave evidence that in the depressed and 
competitive market that existed in 2000 – 2001 such a consultant 
geologist should have been available for no more than $500 per diem. 
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He asserted that in this case there was very little by way of new data to 
evaluate. 

 
6  In cross-examination he readily conceded he did not know what 

Taipan geologists were doing.  He did not know what data was compiled 
or reviewed by them and more importantly he conceded that data review 
for a computer data based programme based on all data relevant to the 
tenement could take a much longer time. 

 
7  I found Mr Cowan to be a knowledgeable witness of truth whose 

assertions were not shaken in cross-examination.  I accept his evidence. 
 
8  After Mr Cowan’s evidence the Plaintiff closed its case.  A no-case 

application was made by the Defendant, the Plaintiff survived that 
application. 

 
9  Having found a prima facie case of non compliance with the 

minimum expenditure conditions it was the task of the Defendant to 
discharge its persuasive burden of leading evidence from which I could 
deduce in all the circumstances that it did expend the money required in 
the relevant expenditure year. 

 
10  I next refer to the evidence of Dr Stewart Richard Owen a witness 

called by the Defendant, a geologist of 8 years experience who during the 
relevant expenditure year worked for the Defendant on this tenement and 
others that comprised the Grafters Project up until June 2001.  He gave 
evidence that there was a small drilling program commenced on the 
tenement during late October 2001. 
The results from this exercise were assayed and the certificates of assay 
were obtained.  The results did not make sense to him and he decided to 
re-evaluate this and old data to re-examine the potential of the ground. 
This was done to determine the steps to be taken next, if any, by his 
employer company in relation to prospecting the ground. 
This was achieved by a form of computer logging of available geological 
data called ‘Arcview and Micromine’.  When completed these 
programmes provided 3 dimensional views of data which allow a 
geologist a better clue as to “exactly what is in the ground”.  The 
historical data to hand at this point was not compatible with the “lynx” 
format required and needed much work to enter data onto the programme.  
This work was performed by him and another geologist Hamish Halliday.  
During this period he was paid $300 per diem with his superannuation 
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entitlements “on top” and worked full time but on a casual basis.  This 
work was in progress when he left in June 2001. 

 
11  He worked on the Grafters project as a whole but would apportion 

hours worked on each tenement on his worksheet as it was done. 
 
12  He gave opinion evidence that I accept that this work was necessary 

and factual evidence that it was in fact done. 
 
13  It was put to him that the sum claimed of $9,000.00 for that work 

was excessive.  Mr Owen roundly denied that and responded by saying he 
had been involved in the development of similar data-bases that were 
prepared at much greater cost. 

 
14  The Plaintiff did not seek leave to recall his expert nor did he put to 

Dr Owen anything that would contradict his view. 
 
15  Mr Owen’s demeanour was one of an earnest and professional 

young man who if anything did not have any residual affection for his 
former employer but desired to give the Court a true and accurate account 
of his involvement in the project.  I accept his evidence both fact and 
opinion unreservedly. 

 
16  The Defendant also called Marcus Oliver Walker who at the 

relevant time was the manager for the Defendant.  He signed the Form 5 
submitted by the Defendant for the relevant expenditure year on 
23.11.2001. 
He was unable to locate timesheets or pay slips for geologists Owen and 
Halliday because of a subsequent merger with Taipan Resources. 
He placed into evidence a document headed “Transactions By Account 
Taipan Resources NL 30th June 2001”.  This document had lists of data 
and various entries detailing wage payments and group tax paid to S. 
Owen and H. Halliday during the relevant expenditure period. 
He ignored work performed on the tenement up to November 1, 2000 and 
added up pay and group tax paid to the value of $8,979.85. 

 
17  In cross examination he described how geologists would cost code 

the budgets and sign off for them.  I accept Mr Walker as a witness of 
truth. 

 
18  At the conclusion of the case written submissions were sought from 

the Plaintiff and Defendant. 
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Counsel for the Plaintiff submits that the evidence given by the witnesses 
of the Defendant fails to displace the prima facie case for forfeiture raised 
by the evidence of its witness Mr Cowan.  He submits that the document 
(Exhibit 11) headed Taipan Resources NL 30th June 2001 is a document 
that which I should give very little weight because: 
• no witness was called who had prepared it  
• it is only an extract from a set of accounts not tendered  
• there is no entry next to each payment independently identifying that 

the work was performed on the tenement and in relation to claimable 
expenditure. 

 
19  He submits it is impossible for me to draw reasonable inferences as 

to the expenditure incurred in relation to the tenement from the document.  
In addition Counsel submits I should not take into account payments 
made to geologist Halliday because he was not called, and he raises 
questions about the claiming of group tax in payment to geologists as 
being expenditure in connection with mining as such a claim would 
involve assessment of the Defendants contractual documents, group 
certificates and relevant accounts not tendered by the Defendant. 

 
20  I have already accepted Dr. Owens evidence that he performed 

work on the tenement during the relevant expenditure year and that the 
work consisted of data compilation, data review and evaluation of a 
previous drilling program and that another geologist Mr Halliday was 
included in this work also. 

 
21  There is no doubt since FLINT V NEXUS MINERAL NL 

(UNREPORTED, WASCA, 26 FEBRUARY 1997 LIB. NO. 970065) that 
the cost of such work is expenditure on or in connection with mining for 
the purposes of the expenditure provisions of the Mining Act. 

 
22  Dr Owens gave evidence that the system of recording expenditure 

current at the time was that geologists would fill out sheets that recorded 
work done in relation to each tenement.  He agreed that the summary 
contained in “Exhibit 11” showed the amount of work done on the 
tenement by him.  Cross-examination of Dr Owens did not test his 
assertions in this regard and I regard his evidence as reliable. 

 
23  Mr Walter did not prepare the document “Exhibit 11”.  He gave 

evidence he was unable to locate timesheets in preparation for the trial.  
He gave undisputed evidence, as did Mr Owens, that Mr Halliday was a 
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geologist employed also by Taipan Resources who worked on the 
tenement with Dr Owens. 

 
24  I do not accept the Plaintiff’s contention that because Mr Halliday 

was not called I cannot take into account evidence of wages paid by the 
Defendant to him.  I am satisfied from the evidence of Dr Owen and Mr 
Walter that Mr Halliday was a geologist in the employ of the Defendant 
who did similar work to Dr Owens in relation to the tenement.  I can 
reasonably infer that he filled in his timesheets which allocated work 
performed on the tenement in a manner similar to Dr Owens.  I am unable 
to see why his non-attendance at the trial precludes me from drawing this 
inference from the proven primary facts and the summary contained in 
“Exhibit 11” that he was paid for work performed as alleged.  I see no 
reason to infer that “Exhibit 11” is anything other than proof of what it 
contains.  It is a business record of payments made in relation to the 
tenement.  There is nothing in the evidence given by the witness for the 
Plaintiff or derived from evidence either in chief or in cross examination 
of the Defendants witnesses that leads me to suspect its authenticity in 
that regard.  Also I see no reason to doubt that group tax paid in relation 
to the two geologists wages is not a claimable item.  Therefore I find that 
the Defendant caused to be expended the sum of $9,978.00 on the 
tenement in claimable items in the relevant expenditure period and that 
that sum is $4,058.00 in excess of the minimum requirements for 
expenditure. 

 
25  The Plaintiff simply has not discharged its burden of proving in all 

the circumstances of the case that the defendant has not spent the required 
amount of money in connection with mining on this tenement and I 
therefore dismiss the plaint. 
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