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CALDER SM 
REPORTS AND RECOMMENDATIONS OF WARDEN TO 
MINISTER - S 98(6), S 102(6) MINING ACT 1978 (WA) 
 
THE PROCEEDINGS 
The Plaint for Forfeiture 

1  Plaint 9/012, seeking forfeiture of mining lease (“M15/621”)  was 
lodged by the plaintiff, Ron Morellini (“Morellini”) on 24 October 2001.  
The plaint alleged, as a basis for forfeiture of the tenement, non-
compliance with the expenditure requirement for the year ended 19 
October 2001. 

The Exemption Application 
2  IPT lodged application for exemption 179/012 on 17 December 2001 

seeking the grant of a certificate of exemption in respect of M15/621 for 
the expenditure year ended 19 October 2001.  Exemption is sought in the 
amount of $76,996.  In the application IPT relies, upon the reasons set out 
in par (b) and (e) of subs 102(2) of the Mining Act 1978 (WA) (“the 
Act”).  It also relies upon the provisions of S 102(3) of the Act. 

3  Morellini lodged objection 6/012 to the grant to IPT of a certificate 
of exemption.  His grounds of objection are:   

“Section 102(2)(b) - More than sufficient time has already been given to 
evaluate work done on the tenement, more than sufficient time has been 
given to plan future exploration and the holder has sufficient capital to 
carry out the required minimum expenditure.   

 Section 102(2)(e) – The holder has not established that this lease contains 
a mineral deposit that is uneconomic.  No feasibility study has been 
completed in recent times that demonstrate this deposit is uneconomic at 
current gold prices.   

 Section 102(3) – The holder has given the following reason for exemption 
under Section 102(3):  “namely that a previous identified gold resource 
was being assessed for mining”.  Section 102(3) reads in part 
“Notwithstanding that the reasons given for the application are not 
amongst those set out in subsection (2),” and I would contend the reason 
given falls subsection (2) (b) and (e).  The holder has stated repetitively 
the same two paragraphs in its:  Second Quarter Activities Report to the 
ASX on 28/2/01 (for the period 1/10/2000 – 31/12/2000) and Third 
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Quarter Activities Report to the ASX on 9/5/01 (for the period 1/1/2001-
31/3/2001) and Fourth Quarter Activities Report to the ASX on 9/8/01 (for 
the period 1/4//2001-30/6/2001) and First Quarter Activities Report to the 
ASX on 31/10/01 (for the period 1/7/2001-30/9/2001) the said two 
paragraphs being “The Geko Gold Deposit is located 30 km’s west of 
Coolgardie in the Eastern goldfields of Western Australia.  The known 
open-pit gold resource is the subject of a feasibility study, which has now 
advanced to plant design stage but being held in abeyance pending a 
change in market conditions.”   

No mention is made of the claim “that a previous identified gold resource 
was being assessed for mining”.  No mention was made of time being 
required to evaluate work done or any planned future exploration or the 
need to raise capital.  The holder had a cash balance in excess of $9,000. 
000 at the 30th June 2000 according to its annual report so the need to 
raise capital would not apply. 

In addition to the above, I object to this exemption application being 
granted as the holder was granted a $60,990.00 exemption for the year 
ending 19/10/2000 when similar reasons were given. 

The holder has effectively abandoned Mining Lease 15/621 and all of its 
other mining tenements as can be evidenced by numerous ASX releases 
and statements by the holder since June 30.2000, and it is focussed solely 
on its e-commerce technology.  The “Newco” transaction, which was 
detailed in the ASX announcement in April 2001, has not been concluded 
and critical deadlines have been passed without the necessary approvals 
being obtained. 

The holder has simply quoted two subsections of Section 102 as its 
reasons for exemption which would appear to be contrary to the 
instructions from the Department of Mineral and Petroleum Resources 
contained in Mineral Titles Update – No.1 issued December 1996.” 

The First Hearing 
4  On 9 August 2002 the application for the grant of a certificate of 

exemption was heard by me.  The matter proceeded ex parte.  I 
subsequently made a recommendation to the Minister that a certificate of 
exemption be granted to IPT.  I also dismissed plaint 9/012.  On 8 
November 2002, an application having been made by Morellini that I set 
aside my dismissal recommendation, it was agreed between the parties 
that, by consent, I should order that the order dismissing plaint 9/012 be 
set aside and that my recommendation upon the exemption application be 
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withdrawn.  I made those orders.  In the time since I had made my 
recommendation to the Minister the Minister had not determined the 
exemption application.  A hearing date was then set for the hearing jointly 
of both the plaint for forfeiture and the exemption application.    The 
hearing took place before me on 30 December 2002 and 2 January 2003.   

In February 2003, before I had considered my recommendation and report 
in respect of these matters, I heard submissions from both parties in 
respect of guidelines which had been published by the Department 
concerning the manner in which exemption applications would be dealt 
with by the Department.  On 1 May 2003 I delivered my conclusions as to 
the role, which such guidelines could play in the making by Wardens of a 
report and recommendation to the Minister in connection with an 
application for the grant of exemption MORELLINI -V -IPT SYSTEMS 
LTD ([2003] WAMW 3).  I then further adjourned the hearing of the 
exemption application and plaint for forfeiture to enable the parties, if 
they wished to do so, to make further submissions to me concerning the 
departmental guidelines.  On 27 June 2003 I heard such submissions. 

Particulars of the Exemption Application 
5  At the commencement of the hearing on 30 December 2002 I 

allowed Mr Lawton to file particulars of the exemption application.  
Those particulars are as follows: 

“1. S 102(2b):  Time is required to evaluate work done on the 
tenement and to plan future exploration or mining or raise 
capital therefore. 

 The applicant had entered into an agreement to transfer 
its mining assets to Newco Mining Ltd (“Newco”).  
Newco was to be a fully owned subsidiary of the 
applicant.  It was proposed that Newco could exploit all 
of IPT Systems Ltd (“IPT Systems”) tenements, including 
mining lease 15/621.  Before the tenements (especially 
M15/621) could be developed, prior work needed to be 
evaluated, future exploration or mining planned and 
capital raised.  A problem arose, however, in completing 
the Newco transaction, which ultimately required an 
adjudication by the Supreme Court.  Time was 
accordingly required so that the Newco dispute could be 
resolved.  This in turn caused time to be required to 
evaluate work, etc, in respect of M15/621.  As at 
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19 October 2001 it was IPT Systems’ intention to proceed 
with the Newco transaction. 

2. S 102(2e):  That this lease contains a mineral deposit 
which is uneconomic but may reasonably be expected to 
become economic in the future. 

The deposit is a gold deposit.  The terms of the 
application are self-explanatory. 

3. S 102(3):  For any other reason that may be prescribed, or 
which in the opinion of the Minister is sufficient to justify 
such an exemption: 

(i) That the circumstances particularised in par 1 if 
for some reason fall short of satisfying the 
requirements of S 102(2b) are such as to justify 
an exemption in any event. 

(ii) That the evidence adduced in support of the 
application under S 102(2e) if for some reason 
fall short of satisfying the requirement of 
S 102 2(e) are still such as to justify the grant of 
an exemption in any event.” 

THE EVIDENCE 
On Behalf of the Applicant/Defendant 

6  The first witness called on behalf of IPT was Mr RG Moir (“Moir”).  
Pursuant to the order, which I made by consent on 8 November 2001, the 
evidence given by Moir at the ex parte hearing which took place on 
9 August 2002 became part of the evidence in the hearing commencing on 
30 December 2002.  On 9 August Moir said that he had become the 
managing director of IPT on 27 June 2001.  He said that IPT had formerly 
been named Nexus Minerals NL.  He said that a decision had been made 
by the company that it would become a dedicated technology company 
and that it would “spin-off its mining assets” which included M15/621 
which was also referred to as “Gecko”.  He said that it was decided that 
the mining assets of IPT were to be transferred to a company to be 
incorporated by IPT and which was to be named Newco Mining Ltd 
(“Newco”).  His evidence was that Newco was to be a subsidiary of IPT 
with IPT having 100 per cent ownership in the shares of Newco.  He said 
that no transfer of M15/621 which was to have taken place pursuant to an 
agreement entered into between IPT and Newco had ever taken place.  He 
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said that the plaint by Morellini and his objection to the exemption 
application had affected the planned transfer of M15/621 to Newco.  Moir 
said that a number of parties who had expressed an interest in joining in 
and participating in the planned spin-off of mining assets had “stood 
back” from doing anything further because of Morellini’s plaint for 
forfeiture.  He said that after the plaint for forfeiture and the exemption 
application were disposed of, IPT intended to “advance work” on 
M15/621. 

7  At the hearing on 30 December 2002 Moir said that on 27 April 2001 
IPT had executed what he called “the letter agreement” (which I will refer 
to as “the Newco agreement”).  That was the agreement between IPT and 
Newco to which he had made reference in his evidence on 9 August 2002.  
He said that the intention of the parties to that agreement was that all of 
IPT’s mining assets would be transferred to Newco with a view to 
spinning them off through an initial public offering (“IPO”) “in order to 
exploit the mining assets”.   He said that at the time when the Newco 
agreement was signed he was a member of the board of IPT and was one 
of five directors. 

8  Moir’s understanding of the Newco agreement was that, pursuant to 
it, there was a necessity for Quadrant Management Pty Ltd (“Quadrant”) 
Roger Nikolaenko (“Nikolaenko”) and Plato Mining Pty Ltd (“Plato”) to 
continue the control and supervision and the running of the mining assets 
of IPT.  He said that IPT was required to receive instructions from those 
three entities in respect of expenditure to be undertaken on all tenements 
including M15/621 held by IPT.  He said that difficulties first arose in 
respect of the Newco agreement following an ASX ruling concerning the 
public listing of Newco which ruling Quadrant was not happy with.  He 
said that as a consequence Quadrant began to procrastinate.  Moir said 
that the outcome was that “… IPT was effectively paralysed”.  His 
evidence was that under the Newco agreement all that IPT could do was 
to continue to request that Quadrant, Plato and Nikolaenko “progress 
things forward”.  That difficulty, he said, first arose in August 2001.  It 
was his evidence that, ultimately, IPT gave to the other parties to it a 
notice of termination of the Newco agreement.  The dispute between the 
parties to the agreement resulted in Supreme Court proceedings being 
commenced by IPT for the release of funds, which, pursuant to the Newco 
agreement, had been paid by IPT to a firm of solicitors to be held on trust 
for purposes of the agreement.  In September 2002 his Honour Scott J 
delivered a decision which, as Moir put it, supported IPT’s actions. 
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9  Moir said that about a month after IPT had terminated the Newco 
agreement IPT came into possession of “all data, records, everything to do 
with mining assets which had been held, controlled and supervised by 
Newco whilst Newco was a 100 per cent wholly owned subsidiary”.  He 
said that Nikolaenko and the appointees of Nikolaenko on the board of 
Newco had controlled Newco.  He said that IPT then appointed a 
geologist, Mr Chisholm, to evaluate IPT’s mining assets and to advise the 
board.  Chisholm prepared what Moir described as an information memo 
concerning all of the mining tenements including M15/621.  A copy of 
that material was, he said, given to, inter alia, Mr Morellini on 2 July 
2002.  The material was provided to 35 other companies or individuals.  It 
was distributed in the form of a hard copy information memorandum and 
a CD and included data on M15/621 as well as other tenements. 

10  Moir expressed the opinion that Quadrant, Nikolaenko and Plato 
were of the view that it would not be a correct thing to do to progress the 
Newco agreement because of the plaints which had been issued by 
Morellini.  He said that, following circulation of the information package, 
third parties had expressed a lot of interest in IPT’s mining assets and 
their planned spin-off but that the plaints had had a huge dampening affect 
and had “effectively just killed everything”. 

11  It was Moir’s evidence that the purpose of preparation and 
circulation of Chisholm’s information package was to obtain an 
independent report for the IPT board concerning its mining assets which 
could also be used to provide appropriate information to parties who may 
have had an interest in those assets.  Interests, he said, such as joint 
venturing or buying or acquiring the assets in a manner that was most 
commercially viable for them.  He said that Chisholm’s information 
package had not been prepared solely for the purpose of selling the 
tenements. 

12  Moir agreed that, when he became managing director of IPT on 
27 June 2001, IPT had $2.7 million cash.  He did not dispute that on 
30 June 2000 the company had a cash balance of $9 million.  His evidence 
was that that cash balance as at 30 June 2000 “… would have been there 
for a technology company not for mining assets…”. 

13  Moir said that as at 30 June 2001 IPT was spending $400 to 
$450,000 each month and had only $2.7 million in the bank.  He 
described the company as being “a basket case” and said that it was 
considered that the company would not survive.  IPT had been suspended 
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from trading in November 2000.  He said that the company severely cut 
its staff numbers and that it was subsequently re-listed. 

14  He denied that IPT had effectively abandoned M15/621 as claimed 
by Morellini. 

15  During cross-examination Moir said that he had been IPT’s project 
manager between 8 January and 30 June 2001, that he had been appointed 
a director on 27 April 2001.  He said that in June or July 2000 it had been 
resolved by the company that it would become a technology company and 
that, between April and June, 2000 $10.7 million capital had been raised.  
The board had determined that IPT would be a dedicated technology 
company before it commenced the capital raising activities which resulted 
in the $10.7 million being raised.  He said that the view of the company 
was that, so far as the mining assets were concerned, what should be done 
was what was best for the shareholders.  He said that that is why IPT 
decided to continue to “go down the road of exploiting the mining assets 
in the most productive manner”.  He said that exploitation for that purpose 
could be by means of joint venturing or by sale.  He denied that IPT had 
no interest in exploring M15/621.  He denied that he had ever said to 
Morellini that the company was not interested in joint venturing and that it 
was only interested in a cash sale of the tenement.  It was his evidence 
that, ultimately, IPT would become a totally dedicated technology 
company and would step away from the mining assets but would not step 
away until it had exploited those assets in a manner which best served the 
company.  He said that IPT would not be interested in a cash offer for its 
mining assets.  He also said that the company did intend to further explore 
its Bulla Bulling and Tampia tenements leading to mining. 

16  In respect of the information memorandum or package prepared by 
Chisholm, he said the intention of IPT was not to prepare the material for 
purposes of marketing its mining assets but, rather, was to obtain for the 
board an arm’s length report, the board then being made up of people who 
did not have any mining background.  He said that it was not prepared to 
assist IPT work out what further exploration should be done and said that 
it contained no recommendation concerning future exploration leading to 
mining. 

17  Moir agreed that as at October 2001 no amount had been budgeted 
by IPT for exploration or mining on any of its tenements.  He said that 
was because IPT was not then in control of what was happening on the 
tenements because the Newco agreement was still in place.  He agreed, 
however, that IPT was then in control of all of its own funds. 
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18  Moir was cross-examined by Mr Workman concerning a number of 
documents which consisted of annual reports for the years 2000 and 2001, 
quarterly activity reports to the ASX between September 2000 and 2001 
and a budgeted cash flow summary for the period 1 October 2001 to 30 
June 2002.  All of those documents were documents of IPT.  He 
acknowledged that in its annual report to 30 June 2000 the chairman’s 
report made no mention of the company’s mining assets.  He also agreed 
that three pages of the report headed “review of operations” made mention 
only of the company’s technology business and plans.  Under the heading 
“review of operations” in the annual report for 2000, there is mention of 
the Gecko gold deposit which includes M15/621.  Under the subheading 
“resource projects” it is said that: 

“During the year of low gold prices, work continued on the 
Gecko feasibility study to examine the details of plant design and 
construction schedule.  Work concentrated on hydraulic 
movement of slurry and reagent consumption through the 
Company’s plant which is in storage in Kalgoorlie.  
Re-optimisations of the pit design based on the resource of 
various gold prices can then be completed.” 

19  There is then some commentary about hydraulic movement of 
clay-rich ore. 

20  Moir also agreed that the company’s quarterly activities report to the 
ASX for the period ended 31 December 2000 had said, in respect of the 
Gecko gold project, that: 

“The known open pit gold resource is the subject of a feasibility 
study which is now advanced to plant design stage but being held 
in abeyance pending a change in market conditions.” 

21  That paragraph is repeated verbatim in the quarterly activities report 
for the periods ended 31 March 2001, 30 June 2001 and 30 September 
2001.  The last two of those reports were signed by Moir as managing 
director. 

22  Moir said that a straight out sale of the tenements, including 
M15/621, was never envisaged by IPT and that as at 31 December 2000 
IPT had no intention of “furthering” 15/621 because it was uneconomic.  
That, he said, was in accordance with advice given to the company. 

23  During Moir’s cross-examination, Mr Lawton conceded on behalf of 
IPT that at all material times IPT had sufficient cash reserves to meet the 
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minimum expenditure requirements in relation to 15/621.  He said, 
however, that IPT’s position was that time was required to raise capital to 
undertake mining operations and that the amount of capital required 
would be several million dollars. 

24  Moir agreed that, one way or another, IPT was responsible for 
payments for ongoing expenditure concerning the tenements the subject of 
the Newco agreement.  He agreed that in the managing director’s report 
prepared by him and included in the 2001 annual report of IPT there was 
no reference at all to the mining assets of the company.  In that same 
annual report, under the heading “corporate governance statement” and 
the subheading “review of operations” it is stated that during the course of 
the financial year the company “… as a matter of corporate planning, 
resolved to separate its technology assets from its mining assets leaving 
the Company principally focused on technology development”.  Under a 
subheading “Review of Operations: Exploration” mention is made of the 
Gecko gold project.  It is said that during the year exploration had been 
restricted to low key soil sampling to the north of the deposit and database 
compilation of historical exploration activities around the Poolman’s 
Wealth Prospect to the south-east.  It was then said “… Feasibility studies 
for an open pit operation on the Gecko Deposit have advanced to plant 
design stage.  The most recent studies have examined the possible use of 
inexpensive direct hydraulic feed to a mill for the clay-rich weathered 
mineralisations.  Further feasibility studies were held in abeyance pending 
a change in market conditions.” 

25  In a “State of the Company Report” dated August 2001 published by 
IPT it is said that the board has extensively reviewed the operations of the 
company and that the company’s focus to achieve, inter alia, completion 
of the spin-off of mining assets being the Newco agreement. 

26  In relation to the Newco agreement Moir said that if IPT had been 
asked by Newco to undertake exploration it would have done so.  He 
conceded, however, that the state of the company report did not indicate 
as one of the achievement objectives of the company further exploration 
work on any of the mining tenements.  He said that Newco had instructed 
IPT that it was uneconomic to carry out further exploration work and that 
an exemption would be applied for. 

27  Moir agreed that IPT had chosen not to spend on M15/621 the 
amount in respect of which the exemption is now sought.  He said that as 
at October 2001 IPT had not budgeted for such expenditure.  He said that 
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the company had been suspended and that extensive efforts were being 
made to save the company. 

28  Moir conceded that the Morellini plaints were not connected with the 
non-transfer of M15/621 to Newco pursuant to the Newco agreement. 

29  During re-examination he said that the reference in the quarterly 
reports to matters being held in abeyance in respect of the Gecko gold 
project pending a change in market conditions meant that the gold price 
needed to be significantly higher to make it economic to commence 
mining.  That, he said, was advice which had come from Newco. 

30  IPT also called Mr JM Chisholm (“Chisholm”) to give evidence at 
the hearing of 9 August 2002 and at the hearing on 30 December 2002.  
His evidence of 9 August is to be taken into account as if it were part of 
the evidence given on 30 December 2002.  Chisholm is a consultant 
geologist and has worked as a geologist continuously since 1972.  He has 
worked principally in base metals - copper, lead, zinc and gold.  Most of 
his work in recent years has been in Western Australia.  He is a member 
of the Australasian Institute of Mining and Metallurgy and is also a 
chartered practising geologist.  He is a fellow of the Australian Institute of 
Geoscientists.  He is familiar with what has been called the Gecko deposit 
which is made up of a number of mining tenements, including M15/621.  
He has visited M15/621.  He initially visited it a considerable time ago but 
re-visited the tenement in May 2002.  He said that he had first done some 
work on the tenement in about 1994 for a company which is not 
connected with these proceedings.  In 1996 his consultancy company did 
some work for Nexus Mining, as IPT was then called.  The 1994 work, 
which he had done, was the acquisition of geological data from Newcrest 
Mining, the company which had located the deposit, and a review of and 
reporting on that data.  Newcrest Mining had previously held the 
tenement.  In 1996 a request was made by Nexus to Chisholm’s company 
for a structural review and a resource estimate to be done on the Gecko 
deposit.  Chisholm was again retained by IPT in about April 2002 to 
conduct a review of all of their tenements and projects and to summarise 
that information and to present what he called a “strategy document” to 
the board to give them some guidance as to what they should do with 
these tenements.  I am satisfied that the strategy document spoken of by 
Chisholm is the same material as was described by Moir as an information 
memo or an information package.  Chisholm said that in relation to 
M15/621 there was a moderate amount of information dating back to the 
early Newcrest Mining data, through the period of work done by Nexus 
but that for the last couple of years there wasn’t a vast amount of material 
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available for scrutiny.  He said that he had had access to reports by 
Hamdorf, a geologist working for Nexus, to some reports written by 
Terrence Weston who, it appeared to Chisholm, had published a review of 
previous metallurgical test results that had been done as part of a scoping 
study during the mid to latter 1990’s.  A further report studied by 
Chisholm was one prepared by B. Davis who Chisholm believed to have 
been another consulting geologist who had been requested by Nexus to 
review metallurgical test results.  Chisholm also reviewed a report by L. 
Weidenbaer.  Weidenbaer, he said, had conducted a resources estimate 
and pit optimisation on the resources that were known at that stage as 
Gecko.  Weston’s report was produced in March 1999, Hamdorf’s in 
April 2001, Weidenbaer’s in May 1998 and Davis’s in July 1998.  
Western had made another report dated February 1999. 

31  Chisholm expressed the view that M15/621 did contain a deposit.  
He said that it contained a defined mineral resource.  It is a deposit of gold 
he said.  He expressed the opinion that until a feasibility study had been 
completed on the deposit to show that it is economic “… we have to 
assume that it’s uneconomic”.  He also said that he had not seen any work 
in respect of the tenement which indicated to him that the deposit was 
economic.  He said that very little work had been done to calculate the 
economies of the deposit.  His opinion as to the overall grade of the 
deposit was that it was low and given that there were concerns about the 
clay content of the ore there is a reasonable risk that a high recovery of 
gold would not be achieved.  Because the grade is as low as it is he said 
there is a need to be exceptionally cautious.  The need for caution arises 
from the low grade, the metallurgy and there being very little other 
infrastructure in the area.  In respect of the metallurgy, he said that there 
have not been enough metallurgical test work results to confirm that gold 
could be recovered from the ore.  He said that the gold mineralisation 
occurred within layers and that some of the layers are very clay rich and 
therefore low recovery could be expected.  In respect of the mineralisation 
which occurred below those levels, it would be necessary because of the 
increased depth to remove much more waste material to get to the 
mineralisation and that brings with it risks that it would be uneconomical 
to mine because it would cost more to remove the waste to get to the ore 
than the ore was worth.  He said that the first type of study normally done 
in respect of a tenement was a scoping study where costs were looked at 
and assessed in the order of plus or minus 50 per cent.  He said that a 
study commissioned in 1999 by Nexus had never been completed and 
there was not very much material available to look at in that study.  In 
concluding his evidence-in-chief he said that there had not been adequate 
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study of the metallurgical characteristics and behaviour of the 
mineralisation.  He also said that he did not believe that all of the various 
options of mining had been taken into account.  In addition it was his 
belief that there had not been sufficient study of the geotechnical aspects 
of mining such as the slope angle of the pit and groundwater activity.  He 
said, in essence, that until further appropriate studies were done one could 
not work out the economics of mining the tenement.  He said that until it 
is shown otherwise he views the tenement as being uneconomic.  He 
expressed the view that because of the non-buoyant state of the resource 
industry over the past few years, together with the low gold price and 
difficulties faced by the industry in raising funds for gold exploration and 
gold mining, in the context of the perceived problems with the metallurgy 
that IPT had done the correct thing in not having expended money on 
further studies. 

32  In connection with the element of s 102(2)(e) concerned with the 
reasonable expectation that the tenement would become economic in the 
future, the witness said that there were factors which may indicate that the 
deposit may become economic in the future.  He noted that in none of the 
reports, which he had perused had there been any suggestion that the ore 
could be pit leached which, he said, is a very low cost method of 
processing the mineralisation.  He also suggested that it may be possible 
to mine only the high-grade resources from the deposit and thereby make 
a profit out of that part of it but that the effect of that may be to sterilise 
the rest of the deposit because the remainder would, overall, be too low 
grade to mine.  He further suggested that there was another company in 
the Bullabulling area which was looking to start an operation south of the 
highway and, given that, there is a possibility of symbiosis with the 
project.  He said that if another company began an operation it might in 
fact supply a mill.  He did not however give any detail at all beyond what 
I have mentioned. 

33  At the hearing on 30 December, Chisholm gave further 
evidence-in-chief.  He said that since giving evidence in August 2001 he 
had reviewed parts of the data to which he had made reference in his 
earlier evidence.  In particular, he had looked at the Dunlop indicative 
financial model published in 1998 or 1999.  He said that he knew Mr 
Dunlop well and that he was a mining engineer with an exceptionally high 
reputation in the industry.  He said that he had looked at the figures and 
estimations produced in the Dunlop report and had made his own 
calculations after increasing gold prices and operating costs.  He said he 
took recoveries as being 90 per cent and added 33 per cent income tax.  
Using those figures he concluded that the net present value of the deposit 
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was negative and that running a project on the tenement would not make a 
profit. 

34  During cross-examination on 30 December, he said that he had 
deliberately stayed away from the “buying and selling side of this 
particular project…” but expressed the view that IPT was interested in 
selling all of its projects for cash.  He did not inform me of the basis upon 
which he had come to that view. 

35  In connection with the strategy document or information 
memorandum, Chisholm said that it arose from a document that he had 
prepared for the IPT board and that he was subsequently requested to 
write a document that could be handed out to “interested parties” after 
having slightly modified the original.  He said that it was simply a review 
of previous reports and previous data.  He said that the information 
memorandum had a primary purpose of being handed out to other parties 
as distinct from the original document, which made recommendations to 
IPT concerning further exploration of its tenements. 

36  During re-examination he clarified the nature of the documents to 
which he had made reference.  He said that the initial document which he 
had provided to the board had been called a strategy document.  He said 
that that was separate to the information memorandum which was given to 
third parties.  In connection with his view that IPT was interested in 
selling for cash, he said that that was one of the recommendations he 
made in his first report.  He said that he did not recall having any direct 
communication with IPT as to what it intended to do. 

37  John Denis Wyatt (“Wyatt”) was called by IPT to give evidence.  He 
has degrees of Bachelor of Arts and Master of Science, is a member of the 
Australian Institute of Mining, a fellow of the Institute of Mining 
Metallurgy and a certified professional geologist.  He has 49 years as a 
practising geologist, 37 of those having been spent as a consulting 
geologist through a company controlled by him and which he formed in 
1967.  He has had experience with a wide variety of minerals including 
gold.  He had been to M15/621 several years ago and seen drilling 
cuttings in bags on the site.  He observed, upon inspection of the cuttings, 
that they were fairly highly impregnated with clay.  Clay, he said, is 
considered detrimental as it makes extraction possibly more difficult and 
possibly variable.  He said that he had also looked at some data provided 
by Hemming which was a review of all the drilling results and that the 
data confirmed the presence of a gold-bearing resource at the time.  He 
said that at that time, which was about 5 years ago, Hemming considered 
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that the resource was a palaeo-channel resource.  The signifance of it 
being a palaeo-channel resource, he said, is that it would probably be 
saturated with water. 

38  He said that since that initial visit, he had had access to other data 
concerning the tenement.  That data comprised of geological studies 
contained in a Nexus scoping study, a report by Davis in 1999, a report by 
Weidenbaer which contained a resource model which was very detailed, a 
report by Weston on the metallurgical studies which had been done and 
which related to possible difficulties and the clay content of the resource.  
He said that he had also had access to a final report by Dunlop published 
in 1999 which, he said, was a financial evaluation of the Gecko resources.  
In relation to the Davis report, he noted that Davis had attributed a value 
of $3 - 4 000 000.  Wyatt said that that was a very basic calculation.  I 
infer from the manner in which Wyatt expressed himself that the Davis 
report related to the so-called “Gecko project” and not just to the single 
tenement M15/621. 

39  The witness described the resource on the tenement as being 
relatively small, covering an area of 50 metres by 500 metres and 
extending to a depth of 180 metres.  On the basis of the reports he 
concluded that the resource had a high clay content, that it comprised an 
upper palaeo-channel, three or four layers of saprolitic material, and a 
base primary resource.  He said that the bulk of the resource, estimated at 
1.15 million tonnes, which he believed to be about 550,000 tonnes, was a 
primary ore which would be, at the deepest level, probably between 100 
and 120 metres and at the bottom of the resource. 

40  Wyatt said that one-third of the deposit was in the indicated and 
inferred resources category and two-thirds was in the measured resource 
category.  He was there, I take it, referring to the “Australasian Code for 
Reporting of Mineral Resources and Ore Reserves”, otherwise known as 
the “JORC Code”.  He said that before the deposit could be categorised as 
a “reserve” a feasibility study was required and, in addition, a bore field 
study would have to be carried out and a water supply established.  He 
believed that a bore field study and establishment of a water supply would 
cost not less than $2 million. 

41  Wyatt said that, starting with Dunlop’s base study, he had made 
calculations as to whether the resource was economic as at October 2001.  
He said that he used gold recovery rates ranging from 85 to 90 per cent, 
used an average gold price of $520 per ounce and factored in interest rates 
ranging from 12.5 per cent to 20 per cent applied to a discounted cash 
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flow rate.  He also used, for sensitivities, plus 5 per cent and plus 10 per 
cent for operating costs.  On a worst case of plus 10 per cent operating 
costs and 85 per cent recovery he said the net present value at 15 per cent 
interest was between $1.7 - $1.9 million negative; that is, there was a loss.  
That figure was prior to expenses associated with a bore field and water of 
$2 million and a feasibility study which he said would probably cost 
several hundred thousand dollars.  The best case figures produced a net 
present value of $1.8 million positive, again, without taking into account 
bore field or feasibility costs.  He said that even without taking the latter 
costs into account the $1.8n million positive result he considered to be 
marginal.  He said that as at 24 December 2002 the gold price had been 
$610 per ounce and that up to 31 December had been $628.  At $610 per 
ounce, using Dunlop’s base study, a net present value of $4.84 million 
emerged and, at $628 per ounce, he estimated it would probably be $5.5 - 
$6 million positive.  That, he said, would appear to be economic even 
allowing for $2 million bore field costs. 

42  In cross-examination Wyatt agreed that a lot more work would have 
to be done before the deposit classification could be changed from 
resource to reserve.  He said that he had not seen a feasibility study, 
however, all of the presently available information could probably be 
drawn together into a feasibility study.  He said that his financial analysis 
results had been done only on the basis of an open pit operation and not 
on the basis of pit leaching or heap leaching or vat leaching.  He said that 
he had never been involved in the operating costs of vat or heap leaching.  
But that he believed it may be $6 – 7 per tonne which he compared to 
Dunlop’s figure of $17.9 per tonne using a CIP treatment plant.  
Mr Workman read to the witness the paragraph from IPT’s documents to 
which I have previously made reference where it was stated that the 
“known open pit gold resource is the subject of a feasibility study”.  
Wyatt said that there was no feasibility study that he knew of.  When 
asked whether the deposit was anywhere close to plant design stage (again 
after reference to the IPT documents) he said “I wouldn’t have thought so, 
not as a resource.  You have to go a bit further than the resource.” 

43  Wyatt also said that one would expect to get much lower recoveries 
of gold from heap leaching extraction procedures than the CIP process.  
He conceded that he did not know what the net financial outcomes would 
be of the three alternative methods.  He said that he had no idea. 

The Newco Agreement 
44  His Honour Scott J appended to his reasons for decision in the matter 

of IPT Systems Ltd v Quadrant Management Pty Ltd and Ors (2002) 
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WASC 216 a copy of the Newco agreement (also referred to by his 
Honour and by Moir and others in these proceedings as the “letter 
agreement”).  The disagreement between Quadrant and Plato and 
Nikolaenko referred to by Moir in his evidence is the dispute which led 
to the Supreme Court action being commenced in IPT Systems Ltd v 
Quadrant Management Pty Ltd and Ors.  In his reasons for decision 
Scott J set out in a number of passages his view as to the meaning and 
effect of the Newco agreement.  With respect I adopt those views.  At 
par 8 his Honour said: 

“The arrangement was that IPT would transfer its substantial 
mining assets to a new corporate entity to be called Newco NL 
(“Newco”).  Essentially the scheme was that Quadrant would be 
the major shareholder holding the balance of power in Newco 
which would operate the mining business.  By way of an 
adjustment to their respective shareholding Nikolaenko would 
provide to Floate, Mann and Milne shares in IPT in exchange for 
Floate, Mann and Milne shares in Newco.  In the end result, 
Newco would be a mining company controlled by the Quadrant 
group, and IPT Systems with Floate, Mann and Milne as major 
shareholders, would operate a technology business”. 

45  At par 9 he said: 

“One of the important terms of the agreement was that Newco 
shares were to be listed on the Australian Stock Exchange 
(“ASX”).  For that to happen Newco had to satisfy ASX listing 
rule 1.19”. 

46  At par 18: 

“In order to meet these requirements the agreement provided 
that the mining tenements and assets held by IPT would be 
transferred to Newco which would, as I have said, be controlled 
by the Quadrant group.  The end result of the scheme was that 
Newco would then become a wholly owned subsidiary of IPT.  In 
order to satisfy the consideration which Newco had to pay for the 
mining assets, Newco was to issue IPT with 39,000,000 shares.  
The agreement then provided that IPT would distribute to its 
shareholders the 39,000,000 shares in Newco in proportion to 
the shares held by the shareholders of IPT”. 

47  Scott J, (par 37), also said: 
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“The effect of that clause, as I understand it, is that the risk as to 
the plainting of the mining tenements runs with Newco from the 
date of the transfer of the mining assets”. 

48  Immediately prior to making that comment his Honour had noted 
that in late 2000 Morellini had plainted two of the mining tenements 
which were the subject of the Newco agreement.  He then set out clause 
2.6(d)(i) of the agreement.  His Honour noted (par 110) that the agreement 
encountered many unforeseen difficulties including the unresolved 
Morellini plaints for forfeiture. 

49  Turning to the Newco agreement itself, clause 2.6(a)(ii) makes 
provision, subject to certain expressed conditions, for IPT to transfer to 
Newco, without any warranties other than those set out in item 3 of 
annexure A to the agreement, the mining tenements set out in item 1 of 
that annexure.  M15/621 is one such tenement.  Paragraph (iii) of that 
subclause provides for IPT to transfer to Newco data, samples, reports, 
assays, connected with the tenements.  It is then specifically stated, at the 
end of that same subclause, that the risk in the mining assets is to pass to 
Newco as and from the date of transfer of those assets in accordance with 
clause 2.6.  By subclause (b) the transfer of the tenements is subject to and 
conditional upon specified events.  Other perceived potential impediments 
to the transfer of the tenements are dealt with in subclause (d).  One of the 
matters contemplated in that subclause is that of a situation arising where 
any of the subject tenements are not capable of being transferred to 
Newco by the transfer date because of any third party claim.  In such 
circumstances the “Affected Mining Assets”, as they are described, are to 
be subject to express provisions which follow.  Those assets which are not 
affected mining assets are to be transferred in accordance with the other 
parts of the agreement and IPT is required to do all things necessary in 
respect of the affected mining assets to transfer their legal title to Newco 
as soon as possible after the transfer date specified in the Newco 
agreement.  As from the transfer date, however, beneficial title in the 
affected mining assets is to pass from IPT to Newco and IPT is to hold, at 
Newco’s expense, the legal title to the affected mining assets on trust for 
Newco.  It is also specified that as and from the transfer date risk in the 
affected mining assets is to pass to Newco and that, during the period 
from the transfer date until transfer of the legal title to the affected mining 
assets (“Trust Period”), Newco is to “… assume all obligations to 
maintain the affected mining assets (and IPT shall subject to clause 
2.6(d)(i)(I) have no obligation to maintain the Affected Mining 
Tenements)”. 
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50  Annexure A to the Newco agreement at item 1, headed “Schedule of 
Tenements” contains five columns each of which bears a heading.  Of 
relevance, are the columns titled “Tenement Details”, “Anniversary”, 
“Directions to Spend or Warrant to do at IPT’s Cost” and “Directions to 
Spend or Warrant to do at Quadrant’s Cost”.  The first tenement 
mentioned thereunder is M15/621.  An anniversary date of 19 October 
2001 is shown.  There is no entry under the column related to directions to 
IPT to spend.  Under the column related to directions to spend at 
Quadrant’s cost it is stated: 

“If Transfer (as that term is defined in the Letter Agreement) has 
not occurred prior to 19/10/01, IPT to apply for exemption 
(based on resource status).” 

51  In respect of one other tenement at Bullabulling, namely, P15/3874, 
there is a note which indicates that that prospecting licence is subject to 
conversion application for M15/1337.  There is then a note in the 
appropriate column that “IPT is to spend $2000”.  Nothing is entered in 
the column related to spending at Quadrant’s costs for that tenement. 

52  A number of other tenements (two of which not yet granted) are then 
mentioned.  The anniversary dates of all of the tenements mentioned in 
annexure A are shown as being between 22 February 2001 and 14 
November 2001.  Other than in respect of P15/3874, there is no 
specification of any directions for IPT to spend anything.  There are, 
however, a number of comments related to directions for money to be 
spent at Quadrant’s cost.  The following provisions, each in respect of a 
separate tenement, then appear. 

“If Transfer has not occurred prior to 17/7/01, IPT to apply for 
exemption. 

If Transfer has not occurred prior to 17/7/01, IPT to apply for 
exemption. 

If Transfer has not occurred prior to 14/11/01, IPT to meet 
expenditure for year 14/11/01 to 14/11/02. 

If Transfer has not occurred prior to 12/8/01, IPT to apply for 
exemption unless otherwise directed by no later than the 
Transaction Meeting Date (as that term is defined in the Letter 
Agreement) by Quadrant to spend up to $19,900 on qualifying 
expenditure. 
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If Transfer has not occurred prior to 12/8/01, IPT to apply for 
exemption (based on resource status). 

If Transfer has not occurred prior to 22/2/02, IPT to apply for 
exemption or spend $63,000 on qualifying expenditure”. 

THE GUIDELINES 
53  The guidelines to which reference is made by counsel bear an issue 

date of October 2002.  They are headed “Policy Guidelines       
Exemption from Expenditure Conditions”.  The opening paragraph 
says: 

“This paper summarises policy guidelines used by the 
Department in determining applications for exemption from 
compliance with the expenditure requirements…” 

54  There then appears a subheading: 

“Section 102 of the Mining Act 1978”. 

55  It is then said: 

“Exemption under S 102 of the Act provides the legal mechanism 
to enable:- 

• Relief of commitment because of force majeure 
circumstances; 

• Relief of commitment because of compelling reasons such as 
inability to conduct/complete exploration or mining due to 
circumstances outside the control of the holder eg Heritage 
issues, restrictive conditions placed on the tenement; 

• Retention of mineral deposits for future development and 
production; 

• Some flexibility for exploration program planning on mining 
tenements. 

 The Department assesses all exemption applications to ensure 
that there is effective exploration and development so that 
ground does not remain unworked without due cause.  
Assessments are based on electronic monitoring of expenditure 
histories for individual mining tenements, information from 
mineral-exploration reports submitted under S 115A of the Act 
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and information contained in the statutory declaration 
supporting the exemption application”. 

56  There then is set out the provisions of subs 102(2) and (3) of the Act.  
Thereafter, under a separate subheading for each of pars (a) to (h) 
inclusive of subs 102(2), is set out each paragraph as it appears in the Act 
together with what is apparently meant to be a guideline for purposes of 
determination of an application for exemption made under the relevant 
paragraph.  Subs 102(3) is dealt with in a similar manner.  There is then 
reference to S 102(7) of the Act which is concerned with the period for 
which exemptions may be granted where the tenement is a mining lease.  
Paragraphs (b) and (e) of s 102 are relevant in the present case. 

57  For par (b) of subs 102(2) the guideline states as follows: 

“The policy is to allow a reasonable period of time (one year) to 
assess results of exploration/prospecting activities that have been 
completed to date on the subject tenement before continuing with 
the next stage of exploration or development.  This does not 
include results of activities that have been obtained from nearby 
tenements.  Also, for tenements in their first year, it does not 
include results from historical work on the same ground (when it 
was held under a previous title) if such data review is the only 
work that has been carried out.  It is expected that such data 
reviews would already have been completed as part of the 
ground selection process before any tenement application was 
submitted. 

Furthermore, reasons under subsection (102)(2)(b) must be 
substantiated in the mineral-exploration report, which provides 
details of the work being evaluated.” 

58  For par (e) the guidelines say: 

“The policy in respect to the sections 102(2)(e) or (f) is that the 
deposit should be classified as an identified resource under the 
JORC Code (Australasian Code for Reporting of Identified 
Mineral Resources and Ore Reserves), and that a mineral 
resource estimate report relating to the deposit has been 
submitted to the Department in accordance with section 115A of 
the Act and the Guidelines. 

Where exemption applications under sections 102(2)(e) or (f) are 
made for consecutive years (“quasi-retention licences”), the 
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applicant will have to show that the area held is reasonable in 
respect to size and type of the deposit.  The resource should 
generally be in the indicated category.  However, depending on 
commodity and mineralisation style, deposits in the inferred 
resource classification may be acceptable.” 

59  Under the subheading “determination of application for exemption” 
it is said: 

“The Act requires that the application be lodged (with the 
prescribed fee) at the office of the Mining Registrar.  The 
application should be lodged within 60 days of the anniversary 
date and accompanied by a statutory declaration.  If the statutory 
declaration cannot be lodged at the time of application it must be 
lodged within 28 days of the acceptance of the application by the 
Mining Registrar. 

The application will be posted on the notice board of the office of 
the Mining Registrar for a period of 21 days.  Should no 
objection be lodged against the application, it will be forwarded 
to Perth for determination. 

The grounds for the exemption will then be considered in line 
with the criteria outlined above.  Where it is the intention to 
refuse an application, a letter to that effect will be sent to the 
tenement holder.  The applicant has then a 30 day period in 
which to provide a written submission in further support of the 
application.  It is also open to tenement holders during that 
period to make presentation to the Exemption Sub-Committee 
(administrative review panel) on past and proposed exploration 
in support of an application. 

The Department will then consider the submission, along with 
the information lodged at the time of application, and a 
recommendation will be made to the Minister whether the 
application for exemption should be granted or refused. 

The tenement holder will be advised of the Minister’s decision in 
due course. 

60  The next heading “Objections to Applications for Exemptions” is 
followed by: 
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“Where an objection has been lodged against an application, it 
cannot be determined until the Warden resolves the objection.  
The Minister shall then determine the application for exemption 
in the normal manner.” 

61  The next heading is “Refusal of Applications for Exemption - 
Forfeiture action to commence”: 

“The refusal of an exemption will result in the commencement of 
forfeiture proceedings by the Department. 

Where forfeiture is commenced in respect to exploration licences 
and mining leases, the holder will be issued with a Notice of 
Intention to Forfeit as provided by Regulation 50.  This will 
allow the holder to make any submission for the Minister’s 
consideration.  Following consideration of the submission, the 
Minister may take no further action, impose a penalty not 
exceeding $5000 or forfeit the tenement pursuant to sections 96A 
and 97 of the Act. 

If forfeiture is commenced in respect to prospecting licences, the 
provisions of Regulation 49 will apply.  The Warden as he thinks 
fit in the circumstances brought to his attention by the holder 
may take no further action, impose a penalty not exceeding 
$5000 or forfeit the tenement pursuant to section 96 of the Act. 

62  Finally the guidelines state under “lodging exemption applications”: 

“Brief reasons for exemption must be included on the Form 18 in 
addition to the subsection(s) under which exemption is being 
sought.  The information provided in the supporting statutory 
declaration should be consistent with the subsection(s) stated on 
the Form 18.  Furthermore, the statutory declaration should 
provide additional information that supports the grounds on 
which the application is made. 

Submissions Concerning the Guidelines 
63  Following publication of my opinion as to the role which guidelines 

may play in a Warden giving consideration to an application for 
exemption, I received written submissions from both parties concerning 
what impact, if any, the guidelines should have in the present case.  Mr 
Lawton lodged written submissions in respect of the effect in this matter 
of the guidelines.  In his written submissions, Mr Lawton pointed out that, 
in relation to para (b) of s 102 (2), the guidelines are not exhaustive and 
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fail to address many circumstances which may give rise to a tenement 
holder needing time to evaluate matters.  He observed that they make no 
comment in respect of time being required to plan further exploration or 
mining or to raise capital for those purposes.  He submitted that the 
guidelines do not address the circumstances presented by IPT in this case.  
It is argued that therefore, the guidelines should play no part in my 
consideration of IPT’s exemption application under paragraph (e).   

 At the hearing on 27 June 2003, Mr Workman referred to Mr Lawton’s 
written submissions.  He referred to the evidence of Mr Wyatt who had 
said that the deposit on  M15/621 was a “measured” resource, not a 
reserve.  He had also said in evidence that part of it was an “inferred” 
reserve.  Mr Workman agreed that the guidelines for para (b) were not 
exhaustive.  He submitted however that a “reasonable time” within which 
there was to be any evaluation was to be implied in applying paragraph 
(b).  He submitted that the guidelines reflected an intention that it was not 
contemplated that a holder continually review existing data. 

CONCLUSIONS 
As to the Evidence 

64  It is not clear from the evidence before me when the board of IPT 
first began to give consideration to the matters which eventually led to the 
incorporation of Newco and the execution of the Newco agreement on 27 
April 2001 (which is about halfway through the expenditure year the 
subject of the plaint and exemption applications).  Nor is it clear when the 
board made a decision to enter into the agreement.  I am satisfied that by 
mid 2000 the board of IPT had decided that IPT would become a 
“dedicated technology company” and that it would, as part of the means 
of achievement of that objective, divest itself of its mining assets, 
including M15/621.  Following that decision, and for purposes of carrying 
it forward, IPT raised $10.7 million capital in 2000.  From there on, the 
company categorised its assets into two broad areas, namely, the 
technology area and the mining area.  It was not the intention of the 
company that any of the capital raised for the technology area be 
expended in the mining area.  It was in that context that the Newco 
agreement was negotiated and executed. 

65  Whilst I accept the evidence of Mr Moir which was to the effect that 
it was the hope and intention of IPT to deal with its mining assets in a way 
which would ultimately produce the best financial and commercial result 
for the shareholders of IPT, Newco being a wholly owned subsidiary of 
IPT, I concluded that his evidence concerning the way in which that 
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objective was to be achieved and as to the way in which the mining 
tenements were to be dealt with by the holder, IPT, was, in many respects, 
not true.  I do not accept his evidence which was to the effect that it was 
the intention of IPT to “advance” the tenements.  By advance I understood 
him to mean to continue to investigate their prospectivity, to continue to 
endeavour to establish whether or not there was, on M15/621, an 
economic deposit and to investigate and pursue the potential for the 
involvement of third parties with IPT or Newco in continuing exploration 
or mining of M15/621.  I do not accept as true his evidence which was to 
the effect that the sole reason for not continuing to fulfil the expenditure 
requirements on M15/621, or any of the other tenements held by IPT, was 
the breakdown in relationship between IPT and the other parties to the 
Newco agreement which led to the Supreme Court action to which I have 
previously made reference.  The conclusion which I draw from item 1:  
schedule of tenements in annexure A to the Newco agreement in respect 
of the notations therein in the column related to directions to spend at 
Quadrant’s cost is that a decision had been arrived at by the parties to the 
agreement in the course of negotiations which led to the agreement that 
there would be no expenditure over and above that which had already 
occurred or which was essential, such as rent, on M15/621.  The proper 
inference to be drawn, in my opinion, is that unless and until transfer to 
Newco occurred there would not be complete compliance with the 
expenditure requirement.  That decision was made in the context that the 
proposal was that Newco was to be responsible for the day-to-day 
management of the tenement and for the responsibility of deciding what 
should be spent on the tenement.  What is stated in item 1 of annexure A 
in respect of M15/621 is consistent with what is stated concerning a 
number of other tenements the subject of the agreement and which IPT 
held (except for one) as the 100 per cent holder.  It was expressly 
provided that if transfer had not occurred prior to the anniversary date of 
each of those tenements an exemption would be applied for. Apart from 
that, there is no provision in the agreement which gives any consideration 
to the responsibility for meeting the expenditure requirement should 
transfer of the tenements under the agreement not occur either at all or 
before the end of the relevant financial year.  In respect of all of the 
tenements which had then been granted and which appear in the schedule 
there is an anniversary date which falls in 2001. 

66  At all material times IPT had sufficient funds to comply fully with 
the expenditure requirement in respect of M15/621.  I can see nothing in 
the Newco agreement which would have prevented IPT from itself 
undertaking expenditure in circumstances where a failure to do so could 
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lead to loss of the tenement.  A commercial decision was, however, made 
by IPT that none of the capital raised for IPT’s technology venture would 
be expended in any way, including for preservation of the tenements on its 
mining assets.  The failure on the part of the holder, IPT, to fully or to 
even substantially comply with the expenditure requirement in respect of 
M15/621 was, in my opinion, not due to a lack of any lawful ability to do 
so on the part of IPT.  It was a case that, although the money was there, it 
was not to be spent on the mining assets.  Morellini’s plaints had no 
bearing on that course of conduct because they were not issued until after 
the end of the relevant financial year.  It would have been obvious, 
however, to all of those concerned in the administration of IPT, 
particularly a person with the experience of Mr Moir, that non-compliance 
exposed M15/621 to forfeiture either by a private plaint under S 98 or by 
a declaration of the Minister under S 97 of the Act.  From the evidence of 
Mr Moir it appears that there was simply no contingency plan to cover the 
situation where the Newco deal fell through or where the expected 
timetable for completion of the various undertakings by the parties to that 
agreement was not fulfilled.  In that respect, I note that at item 3 
“warranties” of annexure A to the Newco agreement, in par (c), IPT 
warranted that it would not, after the execution date of the Newco 
agreement and until all of the mining assets were transferred to Newco 
under the agreement, deal with the tenements in any manner such as 
would derogate from or diminish IPT’s interests in the tenements or 
diminish its ability to fulfil its obligations to transfer the tenements to 
Newco.  It is at least arguable that by failing to ensure that the expenditure 
requirement for M15/621 was wholly met by either IPT or Newco or both 
of them expending sufficient funds IPT breached its warranty obligations 
under the Newco agreement because expenditure not complied had the 
unmistakeable potential to derogate from or diminish IPT’s interests in the 
tenement or to diminish its ability to fulfil its obligations by transfer to 
Newco.  It is of considerable significance that there was still a period of 5 
and a half months of the then current expenditure year left to run when the 
Newco agreement was executed. 

67  Mr Moir’s evidence that IPT was “paralysed” in its capacity to deal 
with the tenement because of the difficulties being experienced in the 
compliance with the requirements of the Newco agreement is not 
evidence which I accept.  The agreement was entered into on 27 April 
2001.  A letter of termination was served on Newco by IPT on or about 8 
February 2002.  Mr Moir said that a month after that IPT came into 
possession of all the data in relation to the mining assets, which had, 
pursuant to the agreement, been given to Newco.  Prior to then, however, 
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IPT had had control of all of that information and data.  Up until 
execution of the Newco agreement IPT had had full control of the 
tenements and the data. 

68  In his evidence Mr Moir said that at the time when he became 
managing director of IPT as at 30 June 2001, having become a director on 
27 April 2001 but having been project manager from early January 2001, 
IPT was a “basket case”, with some $2.7 million in cash and spending 
$400 - $450 000 a month.  He said that as at 30 June 2001 he considered 
that the company would not survive if it continued to spend $450,000 a 
month.  Staff were therefore drastically cut.  A decision having been 
made, as is suggested in the schedule to the Newco agreement, to not 
spend any money on the mining assets is entirely consistent with the 
evidence of Mr Moir which was to the effect that by 30 June it was 
necessary to take drastic steps, because of it’s financial position, to ensure 
that IPT survived as a company.  One of the sacrifices made in that 
endeavour was, I find, to not advance any funds in order to comply with 
tenement expenditure requirements, including those for M15/621.  I do 
not accept the evidence of Mr Moir, which was to the effect that IPT 
never ceased to have any intention to continue to expend money on 
M15/621 with a view to carrying out further exploration or with a view to 
future mining.  I find that during the expenditure year in question and 
during the following expenditure year the intention of IPT was entirely to 
the contrary. 

69  I am satisfied that the report prepared by Mr Chisholm, whilst it was 
prepared for the assistance of the board, was nevertheless in its adapted 
form as described by Mr Chisholm in his evidence, intended as a 
marketing document.  That is why it was distributed to a relatively large 
number of corporate and private individuals.  It contained no 
recommendations as to the future of the tenement.  It did not express any 
views as to whether or not the deposit was economic or would in the 
future become economic.  It was produced in the context of the Newco 
agreement having failed and in the context of the intention of IPT still 
being to become a dedicated technology company and to divest itself of 
its mining assets.  Because that was the intention of IPT during the 
expenditure year ended 19 October 2001 and during the following year 
and, given the financial situation of the company and its decision to spend 
none of its available funds on its mining assets during the subject 
expenditure year, it cannot be said that time was required by IPT to either 
evaluate work done on the tenement or to plan future exploration or 
mining or raise capital therefore.  It would be ludicrous to suggest that the 
company required time to plan future mining or to raise capital for mining 
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when it cannot, as I will discuss later, be said even now, let alone during 
the expenditure year in question, that there was or was likely to be an 
economic mineral deposit on the tenement. 

70  In relation to the question of whether or not, for purposes of 
s 102(2)(b) of the Act it can be said that time is required to evaluate work 
done on the mining tenement, it is my opinion that IPT has at no time 
which is material to the issue before me had any intention to evaluate 
work done on the tenement for any reason connected with a genuine 
intention to continue with prospecting or exploration on the tenement or to 
commence mining on the tenement.  The only recent purpose for which 
any evaluation of data has been done was by Mr Chisholm and that was 
not for a purpose connected with prospecting or exploration or mining.  
The reports of Mr Weston were completed in February and March 1999.  
In my opinion there had been ample time by the commencement of and 
during the year ended 19 October 2001 for an adequate evaluation to have 
been done of the material upon which the reports not only of Weston but 
also of Weidenbaer (May 1998) and Davis (July 1998) had been based.  
The evidence satisfies me that no real attempt has been made to 
adequately and properly evaluate work which has been done on the 
tenement in the past.  The evidence does not satisfy me that during the 
year ended 19 October 2001 or at any time thereafter IPT had any such 
intention. 

71  The evidence before me does not satisfy me that M15/621 contains a 
mineral deposit which is uneconomic but which may reasonably be 
expected to become economic in the future.  I am satisfied that there is 
gold contained within the lease.  I am also satisfied that much of the 
gold-bearing ore is in a palaeo-channel and is likely to be in an ore body 
much of which is saturated with water.  The gold is also located in clay 
which makes extraction potentially difficult and therefore potentially 
relatively costly.  Both Mr Chisholm and Mr Wyatt did a number of 
calculations based upon data contained within a report prepared by 
Mr Dunlop in 1998 or 99, Mr Dunlop being a mining engineer who both 
witnesses accepted as being a competent reporter.  Mr Chisholm said that 
he used Mr Dunlop’s indicative financial model with gold prices 
increased to reflect the prices at the relevant time and with a higher 
recovery rate than that used by Mr Dunlop, but he also factored in 33 per 
cent income tax.  He obtained a result, which indicated that the net present 
value of the tenement was negative.  He expressed the view that given the 
conditions and circumstances as at 2001 the deposit was not economic.  
Mr Wyatt said that one-third of the deposit was an indicated resource and 
an inferred resource and that two-thirds of it was a measured resource.  He 
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said that it could not be categorised as a reserve, no feasibility study 
having been done.  He looked at the Dunlop study and by inserting 
different values for relevant factors obtained results, which gave a net 
present value ranging from negative to positive.  He also said that it 
needed to be taken into account that a feasibility study would have to be 
done before mining could be contemplated and that in addition a bore 
field and water supply would have to be established which, alone, would 
cost around $2,000,000.  He said that a lot more work would have to be 
done before the deposit could be categorised as a reserve.  He said that his 
figures that had been applied to the Dunlop model had only taken into 
account the CIP ore treatment method and had been done on the basis of a 
pit operation.  He said that he had not given consideration to alternative 
treatment methods such as vat or pit or heap leaching and he said that he 
didn’t know what the financial outcomes would be were any of those 
alternative treatment methods used. 

72  I consider that where an applicant for a certificate of exemption 
seeks to rely on par (e) the applicant assumes a burden of proof.  The 
applicant must discharge the onus of demonstrating to the Minister that 
any deposit contained within the tenement is, at the time when the 
application for exemption is made, uneconomic.  It is not enough to invite 
the Minister to assume that the deposit is uneconomic.  It is not enough to 
say to the Minister that it could be uneconomic.  It is not enough to say 
that it has not been shown that it is economic.  That is in fact what Mr 
Chisholm said in evidence before me on 9 August 2002.  Mr Wyatt 
expressed the view that the deposit was uneconomic at the material time 
without having considered whether or not there may have been more 
financially effective alternative ore treatment processes which could have 
been used rather than that upon which the Dunlop model was based, 
namely, CIP treatment. 

73  I was not satisfied on the evidence before me that it could be said 
that the deposit, even if it were uneconomic at the relevant time, may 
reasonably be expected to become economic in the future. 

74  In my opinion nothing has emerged in the evidence which would be 
sufficient to justify the Minister exercising his discretion pursuant to 
S 102(3) of the Act and thereby granting a certificate. 

As to the Guidelines 
The guidelines are relatively brief considering the very wide ambit of the 
provisions of s 102 (2) & (3) of the Act.  I do not consider that it is my 
role in this report and recommendation to comment upon them in any 
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detail nor to suggest in any detail whether they could be expressed or set 
out in a manner different to their present form.  I will say, however, that, 
given the objectives which the guidelines should seek to achieve, namely 
consistency and fairness in the application of the legislation, I have a 
concern that some parts of them may not do that.  In respect of the 
guidelines concerning paragraph (b) it is apparent that the guideline is 
inadequate in that it fails to mention anything about the permitted reasons 
for exemption of time being required for future planning and capital 
raising for exploration or mining.  The guideline also appears to direct the 
exclusion of consideration of evaluation of work done by a previous 
holder in every case where the tenement is in its first year without 
consideration of why such an evaluation may in fact be justified.  The 
directions that reasons under para (b) should be substantiated in s 115A 
reports is reasonable and consistent with the policy of the Act, but should 
not be interpreted as reflecting an absolute requirement by the Act. 
 
Concerning para 102(2) (e), it should be borne in mind that the guideline, 
which is expressed in peremptory terms as to the JORC classification of 
the deposit and as to the contents of s 115A reports but that is not what 
s102 (2) (e) says.  There is a risk in my opinion that the guideline will 
generate an approach to assessment which is too inflexible. 
 
In the present case, because of the conclusions that I have arrived at 
concerning the conduct of IPT and its attitude towards its obligation under 
the Act concerning M15/621, there is no need for me to give any detailed 
consideration to the guidelines.  They are not inconsistent with the 
approach I have taken to this case nor with the recommendation I will 
make to the Minister. 
 
RECOMMENDATIONS 
In Respect of the Exemption 

75  I recommend to the Minister that he refuse to grant a certificate of 
exemption to the applicant IPT in respect of M15/621 for the expenditure 
year ended 19 October 2001.  Based upon my findings of fact as set out 
above, it is my opinion that the applicant IPT has blatantly disregarded its 
obligation to comply with the expenditure requirement in respect of the 
tenement.  A decision based entirely upon commercial rather than mining 
rather then mining considerations was made during the early part of the 
expenditure year which was to the effect that IPT would not fully comply 
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with its expenditure obligation.  I accept that the amount of expenditure 
claimed in the form 5 report lodged for the relevant period was spent by 
the holder, however, it falls far short of the total requirement and there is a 
very significant shortfall.  Further, the tenement is a mining tenement, the 
most important type of tenement in the schematic hierarchy of tenements 
provided for in the legislation.  By 19 October 2001 the tenement had 
existed for 9 years.  Exemptions have been granted for the years 1993 to 
1997 inclusive, and 2000.  The holder has not brought itself by the 
evidence within the provisions of either par (b) or par (e) of S 102(2) or 
within S 102(3). 

In Respect of the Plaint 
76  In the event that the Minister refuses to grant to IPT a certificate of 

exemption for the year ended 19 October 2001, it is my recommendation 
that M15/621 be forfeited.  The circumstances of the case are that there 
was a serious and deliberate disregard by the holder of its statutory 
expenditure obligations in respect of the tenement.  That occurred when, 
at all material times, IPT had the legal and financial capacity to ensure 
that the expenditure requirement was wholly complied with.  It chose not 
to do so for reasons, which have no justification pursuant to the Act.  It 
also appears from the Newco agreement that the non-expenditure was 
planned as part of a commercial arrangement whereby IPT intended to 
divest itself of ownership of the tenements to Newco.  It appeared to me 
that there was an expectation on the part of IPT that obtaining a certificate 
of exemption for the relevant year would be a mere formality.  In my 
opinion the non-compliance is, in the circumstances of the case, of 
sufficient gravity to justify forfeiture.  I consider that the objects and aims 
of the Act, in respect of expenditure, requirements, as described by 
Rowland J in Nova Resources NL v French (1955) WAR 50 at p57 to 58 
were completely ignored, and intentionally so, by IPT. 
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