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CALDER SM 
THE PROCEEDING 

1  By plaint KU20/012 Mr Guerinoni (“the plaintiff”) lodged in the 
Warden’s Court in the exercise of its judicial functions claims as follows: 

“1. The First Defendant has breached its fiduciary duty to the Plaintiff 
by: 

(i) using confidential information gained by him as a result of his 
engagement by the Plaintiff as a contractor for his own 
purposes; and 

(ii) disclosing confidential information gained as a result of his 
engagement by the Plaintiff as a contractor, to the Second 
Defendant, as a result of which the Second Defendant has 
acted upon that information. 

(2) the Defendants have conspired to use the confidential information 
for their own benefit. 

  The remedies sought by the plaintiff are set out as follows: 

(1) or Orders both pending suit and subject to further Orders of this 
Court: 

(a) the First Defendant be restrained from withdrawing application for 
Mining Lease 80/528. 

(b) the Second Defendant be restrained from withdrawing application 
for Mining Leases 80/520 and 80/527. 

(2) For a declaration that the First Defendant holds Application for 
Mining Lease 80/528 on trust for the Plaintiff. 

(3) or a declaration that the Second Defendant holds Applications for 
Mining Leases 80/520 and 80/527 on trust for the Plaintiff. 

(4) in the alternative to paragraphs 2 and/or 3, that the First Defendant 
pay damages to the Plaintiff for breach of fiduciary duty, such 
damages to be assessed. 

(5) that the First and Second Defendants pay the Plaintiff’s costs of this 
action on an indemnity basis.” 
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2   The plaintiff subsequently provided further and better particulars of 
his claim concerning the nature of the confidential information referred to 
therein and concerning the manner in which the information was gained 
by the first defendant and from whom.  It was particularised that the 
information was gained during conversation between the plaintiff and 
Mark Ronald Northover (“Northover”) and as a consequence of the nature 
of work which Northover undertook for the plaintiff and which was 
connected with construction of an access road to a lime deposit.  The 
work involved carting lime supplies from the deposit.  It is said that the 
plaintiff advised Northover of his intention concerning the marking out of 
the ground the subject of the plaint.  It is further particularised that the 
information was confidential because Northover, as subcontractor, owed a 
fiduciary duty to the plaintiff as principal to keep all information he had 
received as a consequence of his engagement confidential.  In relation to 
Peak Environment Pty Ltd (“Peak”), it is said in the particulars that 
disclosure of the information to Peak by Northover can be implied from 
the fact that Northover is the brother of a director of Peak.  Finally, the 
particulars state that Peak acted upon the confidential information by 
causing mining lease applications 80/520 and 80/527 to be made.  The 
confidential information is said to consist of the location of a high quality 
lime deposit, the potential for exploration of the deposit and the marketing 
of lime in agriculture as a fertiliser and the potential customers for use of 
the agricultural lime. 

3   In their particulars of defence the defendants deny the existence of 
any fiduciary duty to the plaintiff or any breach of any such duty, deny 
that Northover received or used any confidential information for his own 
purposes and deny that Northover disclosed any confidential information 
to Peak.  Any conspiracy between the two defendants to use any such 
confidential information for their own benefit is denied.  Peak denies 
receiving from Northover confidential information as alleged or 
conspiring with Northover to use any such confidential information for 
their own benefit. 

 
THE EVIDENCE 
On Behalf of the Plaintiff 

4   The plaintiff and his wife, both of whom gave evidence, have lived 
and worked in Kununurra for many years.  They carry on a business 
known as JAB Industries doing excavation, concreting and exploration 
contractual work.  The plaintiff said that in 1994 he first looked at the 
ground the subject of these proceedings.  He said that he then did a crude 
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test on the ground using hydrochloric acid.  He said that he did nothing 
further until about 2001 when he was approached by an employee of the 
Ord River Co-operative (“the Co-op”).  Following that, he said, he went 
and took some small samples from the subject ground. He was in 
company with Robert Lennard who was second in charge of the Co-op.  
He said that later, having obtained some results of analysis of the samples, 
he visited the area a second time with Mr Lennard, together with 
Mr Rudd, an accountant employed by the Co-op, and the plaintiff’s wife.  
The area in question is 60 to 70 kilometres from Kununurra.  He said that 
the location of the area had been recorded on the first visit in 2001 using 
the GPS system.  It was the evidence of the plaintiff that JAB then 
decided to remove a bulk sample of limestone from the site, it having 
been made known to him by someone connected with the Co-op that the 
Co-op had a list of customers who were eager to trial the lime for 
agricultural purposes.  He said that his firm had the equipment which was 
needed to extract the bulk sample but did not have the equipment required 
to cart it.  As a consequence, he said, he approached one local contractor, 
Mr Young, who took two truckloads of the lime into Kununurra but then 
“lost interest.”  It was then, he said, that he approached Northover.  The 
witness said that prior to approaching Young and Northover he had 
spoken to the manager of Carlton River station upon which the ground 
was located and had discussions with him.  He said that the station 
manager had told him that he wanted some roadworks done and some 
excavation done in connection with the construction of a dam. 

5   The plaintiff said that he and the plaintiff’s wife approached 
Northover, told him what they planned to do in relation to the lime deposit 
and told him that the information that they were providing him with was 
“in confidence”.  He also said that he possibly said something to 
Northover about the subject of mining tenements and probably told 
Northover that he hadn’t “pegged” the land.  He said that he “told him 
everything”.  Agreement was reached, he said, between the plaintiff and 
Northover whereby Northover would arrange for the lime to be carted to 
Kununurra.  The lime was to be extracted by the plaintiff and loaded onto 
trucks and trailers provided by Northover.  He said that carting of the lime 
took place over a period of between 1 and 2 weeks.  He said that lime was 
delivered to various farming properties in the Kununurra area, that 
Northover’s firm, Ord River Contracting, sent him invoices for the cartage 
and that the invoiced amounts were all paid by the plaintiff.  Those 
invoices were produced in evidence.  They indicate that the carting took 
place between 22 and 29 September 2001. 
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6  The plaintiff said in evidence that at the time when he excavated the 
lime he did not hold any mining tenement over the ground from which the 
lime was extracted. I am satisfied that when he began to mine the lime 
there was no mining tenement held by any person or other entity over the 
ground. 

7  The plaintiff then gave evidence concerning various applications for 
the grant of mining tenements.  That evidence was supported by searches 
of the departmental register or by copies of applications for tenements.  
Those documents disclose that on 2 October 2001 an application for the 
grant of M80/520 had been lodged by Peak.  The form 21 application for 
the tenement showed that marking out had taken place on 25 September 
2001.  A search of the register which was tendered in evidence discloses 
that the status of that application is still “pending”, the application having 
not yet been determined by the Minister. 

8  The documents disclose that on 22 October 2001 the plaintiff lodged 
application M80/524 at Kununurra.  The form 21 states that marking out 
occurred on 15 October 2001.  The evidence of the plaintiff was that the 
ground the subject of that application was 5 to 7 kilometres further north 
than was the ground from which he extracted the lime that Northover 
carted.  It is also disclosed by the documents tendered in evidence, and it 
was the evidence of the plaintiff, that on 1 November 2001 he lodged 
application M80/525 at the registry in Kununurra.  The form 21 shows 
that the marking out occurred on 31 October 2001.  In the space provided 
on the form for the applicant to show the locality of the ground applied for 
is written (inter alia) “Ivanhoe station - Kununurra”.  

9  The plaintiff said that after he had lodged application M80/524 he 
was contacted by the registry and informed that his application was over 
an existing mining lease.  The application in fact states that the ground 
applied for in that application is “as per historical mining lease M80/87”.  
He said that he then went and marked out 80/525 and applied for it.  His 
evidence was that he then saw on the noticeboard at the Kununurra 
registry a copy of a notice of an application by Peak for M80/520.  A copy 
of application M80/520 was tendered in evidence.  There was also 
tendered in evidence a copy of objection 17/012 to the grant of M80/525.  
The reasons for objection are that the application “overlaps substantially 
M80/520”, that the pegging is irregular, that the datum peg is incorrectly 
located and that M80/525 was pegged after M80/520.  The objector is 
shown as Michelle Louise Rhodes of 87 Gildercliffe Street, Scarborough, 
and Perth, WA.  The objection was lodged on 16 November 2001.  An 
ASIC company extract (exhibit G) shows that the registered office of Peak 
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is 87 Gildercliffe Street, Scarborough, and has been since 25 May 2000.  
The sole director and sole secretary of Peak are shown as Michelle Louise 
Rhodes of 87 Gildercliffe Street, Scarborough.  It is shown in the search 
that she was appointed director and secretary on 12 May 2000, which was 
the registration date of the company.  She is also shown as the sole 
shareholder.  It was conceded by Mr Goodlett that the maiden name of 
Michelle Rhodes, who gave evidence on behalf of the defendants, is 
Northover. 

10  The plaintiff said that after discovering that application M80/520 had 
been lodged he approached Northover and said: “I know what you’ve 
done.  You’ve gone out and pegged this lease”.  He said that Northover 
initially denied that accusation but then said: “Who told you?”  It was the 
plaintiff’s evidence that he had told no-one but Northover of his plans 
concerning the limestone deposits and their location. 

11  During cross-examination, the plaintiff said that it was the Co-op 
which actually sold the lime to the farmers and that his firm JAB had been 
paid by the Co-op for supplying the lime to the farmers.  He said that the 
farmers had paid the Co-op for the lime which they had received.  He said 
that, in all, about 400 tonnes of lime had been extracted and carted.  He 
stated in evidence that he did not think that the extraction and carting of 
the lime had been illegal.  He conceded, however, that he had mined it.  
He also agreed that Northover knew what the plaintiff was doing and that 
he had told Northover that he was constructing a dam.  He agreed in 
cross-examination that he had had discussions with the manager of 
Carlton Hill station and that that person knew what was happening.  Some 
of the limestone, he said, had been used on roadworks on the station. 

12  The plaintiff’s wife also gave evidence.  She confirmed that she and 
the plaintiff had met Northover.  She said that occurred on 19 September 
2001.  She said that Northover had been told exactly what they were 
planning to do and that he was told that they wanted the information they 
had given him kept confidential.  She said that she and her husband were 
afraid that if it was not kept confidential, there being no other mining for 
lime occurring in the Kununurra district, someone else would do what 
they wanted to do with the consequence that she and the plaintiff would 
lose potential business.  She confirmed that representatives of the Co-op  
had previously approached herself and the plaintiff.  She said that she 
thought that Northover had, during their discussion on 19 September 
2001, mentioned that there was no mining lease over the ground from 
which the lime was to be extracted.  She said that the next morning she 
and Northover travelled in separate vehicles to the location and that it 
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appeared that he didn’t know where the subject lime deposit was and that 
the plaintiff later showed Northover where it was that the lime was to be 
carted from.  She said that when they had spoken to Northover on 19 
September “he knew straightaway that there were no mining leases out 
there” and that mining would be illegal.  She said that the plaintiff did say 
at the meeting with Northover that if anything went wrong, the Co-op 
would “carry the can,” the Co-op being knowingly involved in the 
proposed operation. 

On Behalf of the Defendants 
13  The defendant Northover gave evidence.  He said that he traded as 

Ord River Contracting and that the plaintiff had contacted him concerning 
the hiring of his truck for carting work.  He said that Guerinoni told him 
that he wanted the use of Northover’s water truck and water pump in 
order to wet down a dirt road and that, in addition, he wanted Northover 
to deliver lime to farmers.  Northover said that the plaintiff told him that 
the work was being undertaken “under cover of the Co-op”.  He said that 
he specifically asked the plaintiff whether the ground from which the lime 
was to be taken was pegged and asked whether the operation was “legal”.  
He said that the plaintiff assured him that the Co-op had pegged the 
ground. He had asked those questions, he said, because he “smelled a rat”. 

14  It was the evidence of Northover that he had taken his water truck 
out to where he had been directed.  He said that Mrs Guerinoni, driving 
another vehicle, had taken his water pump to the same area at the same 
time.  He said that he knew where the location of the area from where the 
lime was to be extracted because the plaintiff had told him of it.  He said 
that at first he and Mrs Guerinoni drove past the mining site in separate 
vehicles (he in his water truck and she towing his water pump) in order to 
get to a dam from which water was to be pumped for use on the road.  He 
said that, after that was done, the roadway was watered down for about 5 
kilometres.  The next day he started carting lime and he delivered lime to 
farms to which he had been directed by, I infer, Guerinoni.  He said that 
he then conducted some research and became aware thereby that the 
operation was, as he described it, “illegal”.  He said that he then made it 
clear to the plaintiff that he would not continue to be involved in the 
illegal operation.  He denied having revealed any information to anyone, 
which may have resulted in the site being marked out and a tenement 
applied for. 

15  During cross-examination, Northover conceded that he had applied 
for three or four mining tenements in the name of a company in 
approximately 1992 or 1993.  He said that he had pegged M80/474, 
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M80/494, M80/528 and one other tenement.  He agreed that M80/528 had 
been marked out in 2001.  He said that he didn’t recall when M80/474 and 
M80/494 were applied for.  He said that when he marked out and applied 
for M80/528 that was the first time he had done so for the purpose of 
obtaining the grant of a tenement with a lime deposit on it.  Northover’s 
evidence was that he had first decided to apply for the ground covered by 
M80/528 probably 2 to 3 years before he had done so.  He said he had 
been thinking about doing it over that period of time and that he had been 
on the ground when on a camping trip and had noticed lime on the side of 
the road which ran through the ground applied for.  He said that he is a 
farmer and that he realised that a market for agricultural lime was 
developing.  He denied that it was only as a consequence of becoming 
involved in the carting operation for the plaintiff that he had decided to 
apply for M80/528.  He said that he had been previously researching the 
matter and talking to farmers in the area. 

16  Northover denied that he had told Michelle Rhodes, who he said is 
his sister, about the work that he was doing for the plaintiff.  He denied 
that the person with whom he was living at the time had been instructed 
by him to so inform Rhodes.  He denied that there was any connection 
between his doing the work for the plaintiff and his sister applying for the 
mining tenement through Peak. 

17  It was the evidence of Northover that after he started carting the lime 
for the plaintiff he had spoken to an officer in the Mines Department who 
had said that the mining operation was illegal.  After that, he said, he 
refused to do any more deliveries of lime from the site. 

18  When shown the application for M80/527 and upon his attention 
being directed to the signature of the applicant or agent thereon, he said 
that he did not recall that the signature was his.  He conceded that it was 
possibly his signature on the application but then said that it was not 
possible that he had made the application.  He said that he had not marked 
out the ground for purposes of the application.  He noted that his sister 
was also “M. Northover”.  Ultimately, he said that he did not know if it 
was his signature on the application but said that he was not saying that 
someone else had forged his signature.  He also said that he was not 
saying that it was not his signature. 

19  Michelle Rhodes was called to give evidence on behalf of the 
defendants.  She said that she is the sister of Northover.  She confirmed 
that she is the sole director of Peak.  She said that she had spent most of 
her adult life in Kununurra until about 3 years ago.  She described the 
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business of Peak as being that of environmental consulting and said that 
mining leases form a big part of the business of the company.  In 
connection with the potential market for agricultural lime in the 
Kununurra area, she said that there had been discussions within the local 
community for some years concerning the need for lime on farming 
properties and that it was common knowledge that there would be a 
demand from farmers for that product.  She said that she was aware that 
the road which passed close to where the plaintiff had extracted the lime 
had lime deposits on it.  She said those deposits were quite obvious from 
the road.  She also said that there had previously been some quarrying of 
lime in the same area by Young, another contractor based in Kununurra.  
She denied that Northover had told her about his activities in the area in 
connection with the plaintiff and the extraction and delivery of the lime. 

20  During cross-examination she said that Peak had applied for in 
excess of 18 mining tenements throughout WA on behalf of clients.  She 
said the majority of the applications had been made prior to 25 September 
2001, the date shown on the application for M80/520 as the date of 
marking out.  She said that it was Ms Bushby who had applied for 
M80/520 on behalf of Peak.  Northover had conceded during his cross-
examination that in September 2001 Bushby was living with him.  Rhodes 
said that she had instructed Bushby to mark out the lease on her behalf 
and that she’d given her verbal instructions which included GPS locations 
which had been obtained some years before in approximately 1998 or 
1999 when she had travelled to that area.  She said that what had 
prompted her instruct Bushby to mark out at the time when she did so was 
influenced by the imminent commencement of the wet season. 

21  When shown the application for M80/527 she said that she didn’t 
recognise the signature of the applicant or agent on it.  She said that it was 
not her signature but that she did not recognise it as that of her brother. 
She said that it might be Bushby’s signature but when shown the signature 
on the application for M80/520 said that she was not sure that the 
signature on that application was Bushby’s.  An inspection of the 
signatures on the applications M80/527 and M80/520 reveals that the 
signatures are completely different.  It is not clear, however, that the 
signature on 80/520 could be “Bushby”.  It is clear that the signature on 
80/527 is not “Bushby”. 

CONCLUSIONS 
22  This is a case where I have no confidence, in respect of many matters 

of significance, in the credibility of any of the witnesses who appeared 
before me.  I am satisfied that Northover did inform his sister of or cause 
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her to be informed of or knowingly acquiesce in her being informed of the 
nature and locality of the work that he was doing for the plaintiff, of the 
interest of the Co-op and of the local farmers in the purchase and use of 
agricultural lime in the Kununurra area and of the fact that the plaintiff 
was mining the ground when no mining tenement existed over the ground 
and that the mining was, therefore, unlawful.  I am satisfied that it was as 
a consequence of Rhodes becoming aware of those matters that the 
applications were made for M80/527 and M80/520 for and on behalf of 
Peak, the company which she controlled.  It was no coincidence that 
M80/520 was marked out during the time when Northover was carting the 
lime from the site and delivering it to local farmers. 

23  While I am satisfied that the plaintiff met with Northover on 19 
September 2001, shortly before the mining and carting of the lime began 
and, at that meeting, informed him of his intentions and also told him not 
to disclose to other people the operation that was being undertaken, I am 
not, satisfied however, that the information which was disclosed to 
Northover by the plaintiff at the meeting and which forms the basis of this 
action, was in fact confidential.  I am satisfied that other people in the area 
knew the location of the lime deposit.  There was evidence from Rhodes, 
which I accept, that a Mr Young, a local businessman, had a pit from 
which limestone had been extracted which was not far from the ground in 
question.  I am satisfied that the potential for the marketing of lime for use 
in agriculture was also something which for some years had been the 
subject of discussion amongst farmers and other businessmen and other 
members of the community, including employees and office holders of the 
Kununurra Co-op.  The use of lime in agriculture generally is a well-
known practice.  It follows, in my opinion, that the potential for sale of 
lime in the area in question, something that the plaintiff also claims was 
confidential information, was in fact not confidential. The evidence 
satisfies me that the existence of the lime at the location in question was 
quite well known in the area; the potential for exploration and commercial 
exploitation by mining and selling the lime for agriculture was in fact not 
confidential in the community, the continuing existence of which 
community, it is common knowledge, is intimately and significantly 
linked to agriculture. The third aspect of the confidential information 
particularised by the plaintiff is the potential for customers for the use of 
agricultural lime.  In that regard, the potential was obvious.  It was the 
local farmers who could use it.  Kununurra has a large farming 
community; that is a matter of common knowledge.  The potential for 
those farmers to purchase and use agricultural lime was obvious and 
well-known. 
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24  I am not satisfied that the information said to be confidential was 
gained by the defendants from the disclosure of it by the plaintiff to 
Northover.  What he disclosed was that he was intending to mine the 
product and, at the direction of the Co-op, deliver it to customers of the 
Co-op who were local farmers.  I infer that, before they approached the 
plaintiff, the representatives of the Co-op had been involved in 
discussions with the local farmers and had already arranged for some of 
them to take the lime if and when it was mined and delivered to them. 
There is no evidence capable of supporting a finding by me that those 
discussions or arrangements were not common knowledge within the local 
community. In summary, the plaintiff has failed to satisfy me on the 
balance of probabilities that any of the information that he spoke about 
during the September meeting with Northover and which forms the basis 
of the plaintiff’s action was not a matter of common knowledge.  I am 
satisfied that both the first and second defendants were, prior to the 
meeting in September 2001, aware of the presence of the lime deposit in 
question and that, as members of the local community, were aware of the 
potential market for lime. 

25  In all of the circumstances the plaintiff has not made out his claim 
and the plaint should therefore be dismissed. 
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