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On 8 August 2003, Fremantle Park Homes (“the Applicant”) lodged an Application 

for Restoration of Mining Lease 59/299 (“the Application”) in accordance with 

section 97A of the Mining Act 1978 (“the Act”).  The Application was lodged with 

the Mining Registrar at Mount Magnet. 

 

Mining Lease 59/299 (“M 59/299”) was originally granted to Sed-Mak Pty Ltd on 15 

February 1994.  The Applicant purchased M 59/299 from Sed-Mak for $125,000 in 

1995, and the tenement was formally transferred to the Applicant on 13 October 

1997.  The Applicant remained the registered holder of M 59/299 when, on 11 July 

2003, M 59/299 was forfeited by the Minister for failure by the Applicant to lodge a 

Form 5 – that is, an “Operations Report – Expenditure on Mining Tenement” - for the 

year ending 15 February 2003 (“the 2003 year”) within the time prescribed in reg 32 

of the Mining Regulations (1981) (“the Regulations”).   
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The Applicant subsequently lodged a Form 5 for the 2003 year on 5 August 2003.  

That Form 5 disclosed expenditure of $13,700 on M 59/299 in the 2003 year.  Under 

the Act the annual minimum expenditure required on M 59/299 is $10,000.  

 

An objection against the Application was lodged by Cossack Resources Pty Ltd on 29 

August 2003, and was later withdrawn by that company on 4 November 2003.  

Otherwise there are no objections to the Application. 

 

Relevantly section 97A of the Act provides that “where a mining tenement is 

forfeited ….. a person who was, immediately prior to the forfeiture, the holder of the 

tenement concerned may apply to the warden for the mining tenement to be restored 

to him and the forfeiture cancelled”: s 97A(1).  As M 59/299 was forfeited by the 

Minister, the warden’s function in this case is to hear the application in open court 

and to recommend to the Minister whether the tenement should be restored: s 97A(5) 

& s 97A(7)(b).   

 

The Act is silent on the criteria that should be taken into account by a warden in 

considering an application for restoration.  However, in BRGM Nominees Pty Ltd v 

Christopher James Hake, Malcolm Saggers & Steven Grabham, delivered 26 October 

1988, Kalgoorlie Warden’s Court, Warden Reynolds helpfully suggested a number of 

criteria for considering such application.  With respect, I agree with those criteria and 

apply them in my consideration of this case.   

 

In BRGM Warden Reynolds considered an application for restoration after forfeiture 

for breach of a covenant to pay rent and observed: 

 “Without wishing to be exhaustive it seems to me that consideration (by a 

warden) should be given to the explanation for the non-payment of rent, the 

degree of the lack of care, if any, on the part of the holder (of the tenement) in 
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attending to the payment of the rent and the existence of any special 

circumstances”. (at page 3) 

 

Warden Reynolds went on, at page 4: 

 “When determining whether any special circumstances exist, the Court should 

give consideration to the length of time that the holder had held the tenement, 

the expenditure incurred in any years prior to the date upon which the rent 

became payable, whether the holder had delineated an ore body, whether the 

holder had caused the necessary arrangements to be made for a mining 

operation to commence, whether the holder was actually carrying out a mining 

operation on the tenement, the size of any planned mining operation or existing 

mining operation and generally the prejudice that would be suffered by the 

holder if the tenement was not restored.”  

 

Mr Ross Maitland Love is the sole employee of the Applicant and is responsible for 

ensuring that the administrative and operational requirements of M 59/299 are met by 

the Applicant.  Mr Love provided sworn evidence by way of affidavit to the court.   

 

Mr Love said that the Applicant did not receive any prior notice of the forfeiture of M 

59/299 on 11 July 2003.  It seems that on 8 May 2003, the Department of Industry 

and Resources (“DOIR”) sent a letter to the Applicant advising it that a Form 5 for 

the year ending 15 February 2003 had not been lodged as required under the 

Regulations.  The letter was addressed to the Applicant at the address where it was 

and has been located since 1988; however, the letter was returned to DOIR marked 

“Left Address”.  Under the Regulations, the Minister may, but is not obliged, to give 

written notice of the intended forfeiture of a mining tenement: reg 50.  I accept that in 

this case the DOIR on behalf of the Minister tried to provide written notice of the 

possible forfeiture to the Applicant.  However, due to a problem with delivery of the 

notice, the Applicant was not provided with written, or any, warning of the intended 
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forfeiture, and accordingly was not placed in a position whereby it could respond to 

such warning and avoid forfeiture.       

 

In 2001 Mr Love was diagnosed with a serious illness which has required ongoing 

medical treatment since that time.  As a result of the medical treatment, which 

involved periods of hospitalisation, Mr Love has to a considerable extent been 

incapacitated and unable to carry out work that he would normally perform.  In the 

context of these difficulties, Mr Love overlooked the requirement to lodge a Form 5 

in the 2003 year even though the required expenditure (and more) had actually been 

made by the Applicant on M 59/299 in the relevant year.   

 

In the circumstances of Mr Love’s health problems, I do not think that the Applicant 

can be said to have been guilty of a gross lack of care (as was the case in BRGM) in 

failing to lodge the Form 5, but rather, and at most, a lack of care at the low end of 

the scale.  Arguably the Applicant could have appointed someone else to take on this 

administrative task.  However the nature of Mr Love’s illness was such that there was 

a likelihood that his recovery would be timely and complete and I consider it was 

reasonable for the Applicant to continue to rely on Mr Love’s services in the 

circumstances.  Mr Love was, for example, able to ensure that the required annual 

expenditure on M 59/299 was maintained during his illness.   

 

As referred to earlier, M 59/299 has a minimum statutory expenditure requirement of 

$10,000 per annum.  Actual expenditure on M 59/299 since the Applicant purchased 

the tenement has been as follows: 

     

Year ending         Amount spent  Required Expenditure 

2003            $13,700   $10,000 

2002   $20,500   $10,000 

2001   $21,500   $10,000 

2000   $14,500   $10,000 
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1999   $19,000   $10,000 

1998   $29,000   $10,000 

1997   $26,000   $10,000 

1996   $111,000   $10,000 

1995   $20,250   $10,000 

    TOTAL   $275,450   $90,000 

 

The figures show that the Applicant exceeded the prescribed statutory expenditure 

requirement in each year after the Applicant purchased the tenement.  Furthermore, 

total expenditure over that time exceeded the total minimum required expenditure by 

an amount of $185,450.  The Applicant has always met and significantly exceeded its 

obligations in terms of annual expenditure on M 59/299.  

 

During the period June 1995 to January 1997, the Applicant carried out open cut 

mining for gold on M 59/299 and processed about 500 tonnes of ore.  However, due 

to low gold recoveries, operational problems and the slump in the gold price, the 

mine was placed on care and maintenance under the care of a caretaker in 1997.  

Since that time, work on M 59/299 has been limited to exploration and the planning 

of further mining.  The Applicant’s processing plant and equipment remain on M 

59/299 and the Applicant has plans to recommence mining on the tenement, if 

restored, during the current year. 

 

The ongoing exploration and development of a tenement envisaged under the Act by 

imposing a minimum sum of annual expenditure – as required to be disclosed in the 

Form 5 – was carried out on M 59/299 in the 2003 year.  There has been no failure by 

the Applicant to carry on exploring and developing the tenement despite the failure to 

lodge the Form 5.   

 

In my view the Applicant’s explanation for the failure to lodge the Form 5, which 

explanation does not show any substantial lack of care, together with the special 
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circumstances that the Applicant met the minimum required expenditure in the 2003 

year, has a history since 1995 of annual expenditure on its tenement exceeding the 

required minimum expenditure, has plans to further exploit M 59/299, and the 

prejudice that would be suffered by the Applicant if the forfeiture is maintained, 

favours the restoration of the M 59/299 to the Applicant.        

 

There is no outstanding objection to the restoration of M 59/299 and thus no 

prejudice to any other party should the tenement be restored.  

 

CONCLUSION 

For the reasons given above I recommend the restoration of Mining Lease 59/299 in 

favour of the Applicant to the Minister.               
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