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WARDEN'S SUPPLEMENTARY REPORT CONCERNING 
OBJECTIONS TO APPLICATIONS FOR THE GRANT OF 
MINING TENEMENTS 
 

 

THE EARLIER PROCEEDINGS 
1 On 8 August 2002 Iluka Resources Limited ("the applicant") lodged 

application for the grant of exploration licence 70/2533.  Objection 7/023 
by Joan Martin and objection 8/023 by Neil Albert Phillips were both 
lodged on 20 August 2002.  The hearing of the application took place 
before me on 6 March 2003.  There was no appearance by either objector 
and the application was heard by me in their absence.  On 13 March 2003 
I forwarded to the Minister a report and recommendation pursuant to 
s 59(6) of the Mining Act 1978 (WA) ("the Act").  I recommended to the 
Minister that the tenement be granted to the applicant. 

2 I set out in full my report and recommendation: 

On 8 August 2002 Iluka Resources Ltd lodged application 70/2533 
for grant of an Exploration licence.  Two objections were lodged.  
Both objections, 7H/023 lodged by Joan Martin and 8H/023, 
lodged by Neil Albert Phillips, set out a single, identical ground 
for objection, namely  “That the area has places of cultural 
significance to me and Iluka Resources Limited has not attempted 
to identify these as it is required under both the Aboriginal 
Heritage Act (1972) and the Mining Act (1978-80).” 
 
Each objection required the Warden to:  “Withhold your 
recommendation until the applicant has complied with the 
Aboriginal Heritage Act (1972) and the Mining Act (1978-80).” 
 
On 18 November 2002 the Warden’s Clerk, by letter sent to both 
objectors at their addresses shown on their respective objections, 
the objectors were informed that application Exploration licence 
70/2530 and their objections thereto were listed for mention before 
the Warden sitting at Perth on 19 December 2002.  They were 
subsequently informed by letter dated 20 December 2002 that the 
matters had been further adjourned to 6 February 2003 for 
mention.  Neither of the objectors appeared or were represented 
before me on 19 December 2002 or 6 February 2003.  On both 
occasions the applicant was represented.  On 6 February 2003,  
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counsel for the applicant asked that the application and objections 
be listed for hearing.  I allocated 6 March 2003 as the hearing 
date.  Both objectors were notified of the hearing date by letters 
dated 10 February 2003. 

 
When the application was called on for hearing on 6 March 2003 
at 12.30pm there was no appearance by the objectors.  In her 
letters to the objectors of 10 February 2003 the Warden’s Clerk, 
inter alia, said:  “Please ensure that you are present or 
represented before the Warden on 6 March 2003.  If you are not 
present or represented the Warden may proceed to determine the 
matter in your absence.” 
 
No contact was made by the objectors with the Warden’s Clerk at 
any time after lodgment of their objections. 
 
In the circumstances, I heard the application in the absence of the 
objectors.  The objections, on their face, appear to lack any legal 
foundation and do not appear, in the absence of any further 
particulars to raise any matter which should be a reason for not 
granting the tenement. 
 
I recommend that, subject to imposition of conditions normally 
imposed in respect of a grant of this nature, the Minister grant the 
application. 

 
3 At the hearing before me on 6 March 2003 the applicant was represented 

by counsel, Mr Gerus.  Neither of the objectors appeared.  The hearing of 
the application took very little time.  I permitted evidence to be given on 
behalf of the applicant by means of an affidavit sworn by Mr Csar, a 
senior geologist employed by the applicant.  The affidavit set out, inter 
alia, a brief history of the targeting by the applicant of the area the 
subject of the application, of relevant research which had been 
undertaken by the applicant and of inquiries which had been made 
concerning matters connected with the Aboriginal Heritage Act 1972 
(WA), the Native Title Act 1993 (Cth) and of the applicant's general 
policies concerning what may broadly be described as native title 
matters.  No other evidence was produced by the applicant.  I accepted as 
true the contents of the affidavit of Mr Csar and, as I have mentioned, 
recommended grant of the exploration licence.  I also received from 
Mr Gerus written submissions in which he addressed a number of 
relevant issues. 
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4 Counsel submitted that the objections were without merit and 
unsustainable and were, therefore, frivolous and vexatious.  He noted that 
the objectors had failed to maintain their objections by failing to attend 
before the Warden on any previous mention dates.  He drew my attention 
to the provisions of the Mining Act and to the decision of the Supreme 
Court of Western Australia in Re Warden Heaney; Ex parte 
Serpentine-Jarrahdale Ratepayers' and Residents' Association (Inc) 
(1997) 18 WAR 320 in which all three members of the Court had agreed 
that a Warden has a discretion as to whether or not, at the hearing of an 
application for the grant of a tenement, the objector is to be heard.  
Reference was also made by Mr Gerus to the hearing before 
Warden Burton SM of an application for the grant of miscellaneous 
licences in the matter of Murrin Murrin Holdings Pty Ltd and 
Glenmurrin Pty Ltd v Ashwin, on 16 January 2003 at Leonora.  In that 
matter objections to the grant of two miscellaneous licences alleged that 
the grant would directly interfere with the community life of the objector, 
the native title claimant, and interfere with areas or sites of particular 
significance.  His Worship, in the exercise of his discretion, refused to 
hear the objectors and granted the two licences. 

5 Mr Gerus made reference to the practice of the Department of Industry 
and Resources to make an endorsement on the title of every exploration 
licence, drawing the attention of the tenement holder to the provisions of 
the Aboriginal Heritage Act.  He referred in particular to s 17 of that Act 
which makes it an offence to destroy or damage any Aboriginal site.  He 
also made reference to the protection afforded to significant Aboriginal 
areas and objects by the Aboriginal and Torres Strait Islander Heritage 
Protection Act 1984 (Cth).  He noted that there is no provision in the 
Mining Act which requires or gives authority to an applicant for the grant 
of a mining tenement to carry out Aboriginal heritage surveys and, 
further, that the Mining Act does not create a prerequisite obligation on 
the part of an applicant for the grant of a mining tenement to have carried 
out an Aboriginal heritage survey before the tenement is granted. 

6 It was submitted that the grounds of objection were without any 
foundation and that the objection should be dismissed and grant of the 
tenement recommended. 

7 I indicated to Mr Gerus shortly after the commencement of the hearing 
that I would recommend to the Minister that the tenement be granted.  
Mr Gerus then raised what he described as a serious issue for the 
applicants arising from the costs which the applicant appeared to have 
unnecessarily incurred in preparing for a hearing before the Warden.  He 
also invited me to comment in general terms upon objections of the type 
which had been lodged in this case.  I indicated that it had been my 



[2004] WAMW 10 
 

Document Name:  <Dir>\2004WAMW10.doc   (<Secretary>) Page 7 

intention to do so.  One mater that was raised was whether or not the 
jurisdiction of the Warden could be enlivened by purported objections 
which, if they were not vexatious and frivolous, appeared on their face to 
lack any legal foundation. 

8 Concerning the objections which had been lodged in this case, Mr Gerus 
said that even if the objection as to places of cultural significance had 
been set out in terms which expressly made reference to the purposes of 
the Aboriginal Heritage Act, it would still amount to something which 
presented no impediment to the grant of a tenement because the 
Aboriginal Heritage Act has application in a different way.  He suggested 
that an appropriate way of dealing with that type of objection may be that 
at an early stage in the proceedings the Warden could give a direction of 
the type contemplated by Wheeler J in Re Nicholls; ex parte Plutonic 
Operations Ltd [2002] WASCA 232, para 27 requiring the objector to 
particularise the objection.  He gave one example where particularisation 
may be most appropriate, namely, where it is unclear to the applicant for 
the tenement whether or not the objector is relying upon known sites of 
cultural heritage and significance or whether the position of the objector 
is that a survey to establish whether or not there are such sites should be 
carried out before grant.  If it is the latter, then, it is said, the provisions 
of the Aboriginal Heritage Act apply to the land both before and after 
grant, meaning that the objection raises a matter which cannot, per se, 
justify refusal of the grant of a tenement.  Counsel said that that raises the 
issue of whether or not there is an objection at all.  Neither the Mining 
Act nor the Aboriginal Heritage Act require Aboriginal cultural heritage 
site surveys to be done, although an offence may be committed under the 
latter Act where a site is disturbed.  That also raises a question of whether 
or not an objection of that type should be characterised as being 
vexatious or frivolous.  It is further pointed out that, prior to grant, an 
applicant may have no lawful authority to enter upon the ground applied 
for the purpose of conducting an Aboriginal heritage survey.  It is also 
said that the carrying out of an Aboriginal heritage survey is something 
which should properly occur after grant and it is noted that the cost of 
such a survey is expenditure which may be taken into account in 
calculating expenditure for purposes of the expenditure condition which 
attaches to tenements. 

9 An alternative approach suggested by Mr Gerus is that in circumstances 
where it cannot be said, either with or without adequate particularisation 
of the purported grounds of objection, whether there is an objection at all 
for purposes of the relevant provisions of the Act and Regulations, then 
there could be a preliminary hearing at which the Warden could be asked 
to consider whether or not, there is an objection in fact and at law, and if 
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there is, whether it is an objection which has any merit.  It is suggested 
that in such a case the preliminary inquiry could be conducted on the 
basis of submissions only.  It is suggested that if the Warden considers 
that the objection has no merit, then it could simply be dismissed without 
the Warden hearing evidence from either party. 

10 Mr Gerus also addressed me in relation to the potential effect upon 
proceedings before the Warden in Open Court of the provisions of the 
Native Title Act 1993 (Cth).  He drew my attention to the decision 
delivered by Warden Burton SM in the matter of Murrin Murrin 
Holdings (supra).  That case involved applications for the grant of two 
miscellaneous licences.  In that case Warden Burton gave consideration 
to the effect of the provisions of the Native Title Act related to future acts 
constituted by the creation of a right to mine for the purpose of 
construction of an infrastructure facility associated with mining.  The 
relevant provisions of the Native Title Act give a right to a native title 
claimant or body corporate to object to grant of a miscellaneous licence 
for purposes of the construction of an infrastructure facility.  If the 
claimant or body corporate so requests, any such objection is to be heard 
by an independent person or body under the Native Title Act. 

11 At the conclusion of the hearing before me on 6 March 2003 I invited 
Mr Gerus to make further written submissions.  In June 2003 he lodged 
written submissions that supplemented his written and oral submissions 
made at the hearing before me.  In his initial written submissions 
Mr Gerus referred to the practice of the Department of Industry and 
Resources to make an endorsement on every exploration licence 
concerning the provisions of the Aboriginal Heritage Act.  He also 
pointed to the fact that that Act makes it an offence to destroy or damage 
any Aboriginal site.  Reference is also made to the provisions of 
reg 21(1e) and reg 96C concerning the use of the cost of Aboriginal 
Heritage surveys during an expenditure year in the calculation of 
allowable expenditure on an exploration licence.  It was noted that, in the 
present case, approximately 99 per cent of the land the subject of the 
application was private land and noted that a permit to enter private land, 
granted pursuant to s 30 of the Act, only authorises the holder (s 32) to 
enter for the purpose of searching for minerals or marking out or taking 
small samples of minerals and does not authorise the carrying out of an 
Aboriginal heritage survey. 

12 Mr Gerus submitted that objections to the grant of tenements based upon 
Aboriginal heritage grounds or native title grounds may, in an 
appropriate case, be categorised as an objection based upon the ground of 
public interest which may call for consideration by the Minister of his 
powers under s 111A.  It is said that such a ground must be one which 
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raises matters of public interest in the sense referred to by Franklyn J in 
Re Warden Heaney (supra) at 325.  It is conceded that persons or groups 
that are native title claimants under the Native Title Act may also object 
pursuant to the provisions of the Mining Act on procedural or technical 
grounds and in relation to the public interest ground.  It is submitted that 
things such as deficiencies in an application for the grant of a tenement 
and non-compliance with the marking-out requirements are not properly 
public interest issues for purposes of s 111A. 

13 Concerning the right of an objector to be heard and the exercise of the 
Warden's discretion in that regard, reference is made to the provisions of 
s 59 and other like provisions concerning the determination of 
applications for the grant of other mining tenements.  Reference is also 
made to the decision in Re Warden Heaney (supra) as to how the 
Warden should exercise the discretion as to whether or not an objector 
should be heard.  Mr Gerus pointed to what was said by Franklyn J (331) 
which was that the Warden's discretion should be "exercised judicially, 
having regard to the nature and content of the objection in the context of 
the Act".  His Honour had previously said "the nature of the discretion 
focused attention on the objection as lodged".  Reference was also made 
to the comment of Franklyn J (331) that: 

"… the Warden may well find that there is no occasion or reason 
for the objector to be heard, either because the merit of the 
objection is self-evident, or because it is self-evidently without 
merit, or because the claimant's case reveals it to be 
misconceived". 

14 It is submitted that in the present case the objections were self-evidently 
without merit because there is neither a requirement to identify 
Aboriginal sites nor any statutory basis upon which the applicant could 
access the land in question in order to identify Aboriginal sites.  It is 
further suggested that it would be appropriate for a Warden to dismiss an 
objection where a native title claimant objects under the Mining Act to 
the grant of a miscellaneous licence, ostensibly on native title grounds, 
but in circumstances where the objector has either availed himself of the 
objection processes available under the Native Title Act or has failed to 
do so within the time allowed.  It is then pointed out that the Department 
of Industry and Resources has published and adopted procedures in 
connection with applications for the grant of miscellaneous licences 
whereby there is a requirement that native title claimants be served with a 
copy of the application within 14 days of lodgement and that the 
Department notifies the native title claimant or holder of the right to 
object under the Native Title Act within the two-month period 
established by the Native Title Act.  If any such objections are lodged, 
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then, if it is requested, they are to be dealt with by the independent person 
as provided for in the Native Title Act.  It is submitted that a hearing in a 
Warden's Court of an objection which raises "native title" grounds may 
result in duplication of hearings - one before the Warden and the other 
before the independent person.  It is suggested that if the Warden 
considers that the Native Title Act procedures afford sufficient protection 
of native title interests, then the Warden has a discretion to decline to 
hear the objection on the basis that it can be adequately dealt with under 
the Native Title Act.  It is said that this is a similar approach to that 
described by Steytler J in Re Calder: ex parte Cable Sands (WA) Pty Ltd 
(1998) 20 WAR343 at 364. 

15 It was suggested that, in accordance with principles set out by Wheeler J 
in Re Nicholls SM (supra) for the purposes of deciding whether an 
objector should be heard, a Warden could direct the objectors to provide 
a statement of material facts and circumstances upon which they propose 
to rely and that if an objector fails to comply with such a direction, the 
Warden could decline to hear the objector.  It is said that because there 
are no express limitations upon the grounds of an objection, it is 
necessary for a Warden to be able to determine whether or not there is a 
proper ground of objection which ought to be heard.  That, it is said, 
requires the Warden as a first step to characterise the nature of the ground 
of objection and to then exercise the discretion to hear or refuse to hear 
the objector. 

PREVIOUS DECISIONS OF WARDEN’S  
 
Murrin Murrin Holdings Pty Ltd & Glenmurrin Pty Ltd (supra)

16 In this case Warden Burton SM dealt with two applications for the grant 
of miscellaneous licences.  Pursuant to the Act, it is the Warden who has 
the power of grant of such licences.  An objection had been filed to each 
of the tenement applications.  The Warden granted the applications, 
having come to the conclusion that the objections should be dismissed 
without the Warden hearing from the objector.  The Warden did not 
publish written reasons for his decision.  I have, however, obtained a 
copy of the transcript of those proceedings.  In addition, the Registrar at 
Leonora has provided me with a copy of the written submissions given to 
the Warden by the applicant in that case for purposes of the hearing in 
support of its argument that the Warden should "decline to hear all 
objections".  Neither the transcript of the proceedings before 
Warden Burton nor the submissions of the applicant therein were before 
me at the present hearing and, therefore, Mr Gerus did not have the 
opportunity to address me about what is expressed in those documents. 
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17 In the written submissions given to Warden Burton SM, counsel, Mr 
Crabb, noted that the Department of Mineral and Petroleum Resources 
(as it then was) administered the procedure governing objections under 
s 24MD(6B) of the Native Title Act and, pursuant to that procedure, had 
issued notification to the objectors before the Warden of the making of 
the miscellaneous licence applications.  It was said that the Department 
had not received any objections under s 24MD(6B) within the prescribed 
period of two months and that, the Department had, accordingly 
"cleared" the applications for grant in relation to any objections under the 
Native Title Act. 

18 It was submitted to the Warden that he should not hear the objections 
because he had a discretion whether to do so or not and that the discretion 
could be properly exercised to decline to hear an objection to a tenement 
application based upon native title matters when the relevant application 
had passed through a procedure under the NTA which is directed 
specifically to the ventilation and resolution of objections of that kind.  
That was so, it was said, for several reasons:  it would avoid unnecessary 
duplication and expense; it would ensure that native title objections were 
dealt with by the specialist tribunal set up under the Native Title Act; it 
would prevent the Warden from becoming involved in any collateral 
attack on the procedures under the Native Title Act or decisions or 
outcomes there from; it would avoid any potential inconsistency between 
the provisions of the Mining Act and those of the Native Title Act.  
Submissions were also made to the effect that the Warden should rule 
that the objections were frivolous and vexatious and, further, that because 
of the "lack of meaningful detail" in particulars that had been provided, 
the Warden, in accordance with the principles of natural justice, as set out 
in Re Nicholls (supra), should refuse to hear any evidence from the 
objector or rely upon any material adduced by the objector.  At the 
hearing before the Warden counsel for the applicant in that case spoke to 
his written submissions. 

19 The objectors were represented by Mr Harrington-Smith, whom I believe 
is not a legal practitioner.  He stated to the Warden that he appeared on 
behalf of the native claimant group representing Mr Raymond Ashwin, 
the objector.  Following the address by Mr Crabb, Mr  Harrington-Smith 
began to address the Warden in general terms about the concerns of the 
Wootha native title claimant group and about the group's concern for the 
need for a survey to be done of significant sites of Aboriginal heritage 
and culture.  He sought an opportunity to call the objector, Mr Ashwin, to 
give evidence.  The Warden then said that he had to decide, first of all, 
whether he would let the objector proceed.  In a brief discussion with the 
Warden, Mr Harrington-Smith appeared to concede that no objection had 
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been lodged pursuant to the provisions of s 24MD of the Native Title Act 
and appeared to not dispute that a notice pursuant to that Act and the 
lodgment of the claims for the miscellaneous licences had been served on 
the Wootha native title claimants.  With respect to Mr Harrington-Smith, 
it appeared to me that he did not appreciate the significance of the stage 
to which the Warden had by then brought the proceedings and did not 
appear to appreciate the significance of the submissions that been made 
by Mr Crabb on behalf of the applicants. 

20 The Warden then gave consideration to the application which had been 
made by Mr Crabb.  He stated that he had concluded that the relevant 
provisions of the Native Title Act had been complied with and that no 
objections had been lodged pursuant to that Act.  His Worship made 
reference to a previous case which he had dealt with where he had 
decided that, as he put it: 

"… there had been nothing done under native title and nothing 
done under the Mining Act and the matter for the Mining Act came 
before me and I decided it should go to the specialist Tribunal.  It 
was a situation where if I had done something, the Native Title 
Tribunal or the independent person could well have done the same 
thing, slightly different or totally different to what I had done." 

21 His Worship then went on to say (in Murrin Murrin & Glenmurrin): 

"I have a discretion to decline to hear it.  I also have a 
discretion to decide it before embarking on a full investigation.  
There has got to be some valid reason.  The valid reason put up 
by the applicant is that there could have been proper 
investigation under the native title provisions.  In paragraph 24 
the applicant set out the grounds on which I should exercise my 
jurisdiction at this stage and not hear anything at all.  They say 
unnecessary duplication and expense.  Its view is that the same 
type of matter is dealt with by an expert tribunal where they 
obviously know all about it.  It is a collateral attack on a 
decision that has been made by the Native Title Tribunal or 
independent person and it avoids inconsistency.  That's the 
basis, and I come to the conclusion that the objection should be 
dismissed on that basis without me hearing anything." 

22 The Warden then went on to grant the applications. 

23 I believe that the earlier case to which Warden Burton SM made 
reference is the matter of an application by Murrin Murrin East Pty 
Ltd v Ashwin (supra) for the grant of miscellaneous licence 37/101.  
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That is a case to which I was referred by counsel who appeared before 
me in the matter of Quartz Water Leonora Pty Ltd v Ashwin (1999) Vol 
14 Folio 8.  In my decision in Quartz Water (p 4 to 5) I have set out my 
understanding of the proceedings before Warden Burton SM in the 
Murrin Murrin East matter.  I noted there that Mr Lawton, who 
appeared before me for the applicant Quartz Water had submitted to 
his Worship that because the objection that had been made pursuant to 
the provisions of the Mining Act was made by a native title claimant who 
also had the right to object to the granting of the miscellaneous licence 
pursuant to the provisions of the Native Title Act which could result in an 
independent person hearing the objection under the Native Title Act, it 
was inappropriate that the Mining Act objection be dealt with by the 
Warden.  The point was made that if a determination was made by the 
independent person, the Warden would be bound by it.  I noted that at the 
time of the hearing before Warden Burton SM no objection had been 
lodged pursuant to the Native Title Act provisions, although the 
two months allowed under that Act for lodgement of objections had not 
yet expired.  I further noted in my decision in Quartz Water that 
Warden Burton SM had accepted the arguments of Mr Lawton and that 
the Warden had said (transcript page 10): 

"I come to the conclusion that it's certainly a matter of public 
policy that two judicial persons or two determinants, shall we say, 
don't have a chance to decide the same issue because there is every 
possibility that that could go one way in one place and one way in 
another." 

24 The Warden also said (transcript page 12): 

"I believe that the objection should be dismissed.  I do that because 
I distinguish the situation I have got before me from that which 
was before the Full Court. 

In that case it was an environmental consideration which could go 
off to the Planning Authority and two Judges said that the Warden 
could make some comments which might be helpful in the planning 
situation.  I come to the conclusion that what I have got before me 
is completely different.  Somebody of completely different ilk is 
going to be appointed to decide this matter and really he should 
have the chance to do it right from the ground up, rather than from 
any comments I might make.  And it's a different sort of inquiry 
that that person will make.  So I believe that the objection should 
be dismissed and the basis of that is there's a right under the 
Native Title Act.  They go to negotiations and then later on to this 
decision.  In relation to the application, I can't do anything with 
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that in any event.  The application itself must be adjourned.  I just 
adjourn it.  I believe there is some provision for the applicant 
having to comply with Native Title requirements in any event, so 
all I do is just make the order that I adjourn it and that's disposed 
of the matter." 

25 I said in my reasons in Quartz Water that I believed that the decision of 
the Full Court to which the Warden made reference was that of 
Re Warden Calder; Ex parte Cable Sands (supra).  I also said: 

"In that case, which was heard by a bench of five judges, it was the 
decision of the majority that the Warden was not precluded from 
hearing objections to the grant of mining leases where objections 
were based upon environmental issues merely because of the 
requirements of the Environmental Protection Act which, 
potentially, would require both the applicants for the tenement and 
the objectors to the granting of the tenement to argue the same or 
similar issues as were raised and argued before the Warden when 
the matter came to be considered under the Environmental 
Protection Act." 

Quartz Water Leonora Pty Ltd v Ashwin (Supra) 
26 This was a matter where an application for the grant of a miscellaneous 

licence was lodged and, before any objection was lodged under the 
Mining Act, the Department wrote to native title claimants, purportedly, 
pursuant to the provisions of s 24MD(6B)(c), stating that the application 
had been lodged and that it was intended to grant the application for a 
miscellaneous licence.  In view of the fact that the provisions of 
s 24MD(6B)(c) require that the State is to notify registered native title 
claimants that the future act to which the subsection applied "is to be 
done", I expressed the view that the sending of the purported notice 
pursuant to par (6B)(c) was incorrect and premature.  (I considered that it 
was incorrect because, at that time, it could not be said that the future act, 
namely, the granting of the miscellaneous licence, "is to be done".  As at 
the date of the purported notification no Registrar or Warden had any 
power to give consideration to whether or not the miscellaneous licence 
should be granted or to make a decision that it was to be granted because 
the time for objections under the Mining Act to be lodged had not yet 
expired and no Warden or Registrar had in fact considered the 
application or made a decision that the licence was to be granted. 

27 Mr Lawton had submitted on behalf of the applicants for the 
miscellaneous licence that I should dismiss the objection under the 
Mining Act because the grounds of objection were "native title grounds" 
and because, by the time of the hearing before me, objections had also 
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been lodged pursuant to the provisions of s 24MD of the Native Title Act.  
He submitted that it was procedurally inappropriate and improper that in 
separate proceedings before different bodies the same issues should arise 
for determination.  He placed reliance upon the decision of 
Warden Burton SM in the Murrin Murrin & Glenmurrin case (supra). 

28 On behalf of the objector it was submitted that the proceedings under the 
Mining Act should be adjourned pending resolution of the Native Title 
Act objections. 

29 I expressed the opinion that the Department had not complied with the 
provisions of the Native Title Act by giving notice to native title 
claimants pursuant to s 24MD(6B)(c) of the Native Title Act prior to the 
Warden having decided that, subject to the provisions of the Native Title 
Act the miscellaneous licence was to be granted.  I also considered that 
I did not have any power to dismiss the objection in any event as the only 
powers that I had were to hear the application, to exercise a discretion as 
to whether or not the objector would be heard and to grant or refuse to 
grant the tenement.  I said (page 15): 

"In my opinion the Warden does not have any discretion or power 
to dismiss an objection.  The concept of dismissal is usually 
applied to an application which initiates a proceeding (including 
an interlocutory proceeding).  An objection is not something which 
initiates an initial or interlocutory proceeding before the Warden 
even though it is the condition precedent to the exercise by the 
Warden of the powers and duties set out in section 42.  An 
objection is not a separate proceeding before the Warden itself but 
merely part of the application for the grant of the tenement." 

30 I am still of the opinion that a Warden does not have any power to 
dismiss an objection.  I still hold the views that I expressed in Quartz 
Water concerning the absence of any power being vested in a warden to 
dismiss an objection where the objection which has been lodged is truly 
an objection for purposes of the Act and Regulations which, therefore, 
triggers in the Warden the power and the duty to give consideration to it 
as part of the Warden's overall power and duty to deal with the 
application for the grant of the particular tenement.  As Franklyn J 
commented in Re Heaney, the hearing before the Warden is a hearing of 
the application.  It is not a hearing of the objection. 

LEGISLATION 
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The Mining Act  
31 Sections 42, 59, 70D, 75, 86 and (by means of s 42) 91 all make 

provision for objections to be made to the granting of the different types 
of mining tenements which may be granted under the Act.  Regulation 67 
creates a right to object to the grant of any mining tenements.  No 
grounds or reasons upon which an objection may be based are set out in 
the legislation.  There is no express qualification or limitation as to who 
may lodge an objection.  The only express requirements are that the 
objection be lodged within the specified time after the date of the 
application and that it must be in form number 16 in the First Schedule 
and a copy must be served on the applicant. 

 Regulation 96C (1a) says:   

   “The cost of an Aboriginal heritage survey conducted on land 
while the land was the subject of an application for a mining 
tenement may be used in the calculation of expenditure expended 
on, or in connection with, mining on that mining tenement during 
the first year of its term. “ 

Native Title Act 1993 (Cth) 
 
Interpretation Provisions 

32 There are a number of relevant definitions contained within the Native 
Title Act 1993 ("the NTA"). It should be noted that I have not set out 
verbatim the full text of the definitions that follow. 

“act” (s 226) includes: 

(b) the grant, issue, variation, extension, renewal, revocation or 
suspension of a licence, permit, authority or instrument; 

(c)/(d)  the creation, variation, extension, renewal or 
extinguishment of any interest in relation to land … or of any legal 
or equitable right, whether under legislation, a contract … or 
otherwise; 

(e)  the exercise of any executive power of the Crown in any of its 
capacities … 

(f) an act having any effect at common law or in equity. 

'Explore' (s 253) includes conducting a geological, geophysical or 
geochemical survey or taking samples for the purpose of analysis. 
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'Future act' (s 233) is (inter alia) an act occurring after 1 January 
1994 that is not a past act and, apart from the NTA, validly affects 
native title or is to any extent invalid and would be valid to that 
extent if native title did not exist and if it were valid to that extent, 
would affect native title. 

'Infrastructure facility' (s 253) includes a list of things that is 
similar, but not identical to, the list of purposes that is set out in 
mining regulation 42B for which a miscellaneous licence may be 
granted under the Mining Act. 

'Lease' (s 242(2)) in the case only of references to a mining lease, 
also includes a licence issued, or an authority given, by or under a 
law of the Commonwealth, a State or a Territory. 

'Mine' (s 253) includes to explore or prospect for things that may 
be mined and to quarry but does not include extraction or removal 
of sand, gravel or rocks or soil from the nature surface of the land 
for a purpose other than extracting or producing or refining 
minerals from such sand, gravel, etcetera, or processing such 
things by non-mechanical means. 

'Mining lease' (s 245(1)) is a lease that permits the lessee to use 
the land or waters covered by the lease solely or primarily for 
mining. 

'Ordinary title' (s 253) in relation to onshore land means a 
freehold estate in fee simple if the land is not in the ACT or in the 
Jervois Bay Territory and is not a freehold estate granted under a 
law that grants such estates only for the benefit of Aboriginals or 
Torres Strait Islanders. 

'Procedural right' (s 253) in relation to an act (as defined) means a 
right to be notified of the act or the right to object to the act or any 
other right that is available as part of the procedures that are to be 
followed when it is proposed to do that act." 

33 Part I of the NTA contains provisions which set out the objects of the 
NTA, provide an overview of the Act, state that the NTA binds the Crown 
in the right of the Commonwealth and each of the States and which 
provide that the NTA is not intended to affect the operation of any law of 
the State that is capable of acting concurrently with the NTA.  Part II of 
the NTA, headed "Native Title", and containing s 10 to s 60AA inclusive, 
has provisions, which in the broadest sense, are intended to recognise and 
give protection to native title, yet to enable parties other than native title 
holders or claimants to gain and to exercise rights in relation to land over 
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which native title exists or that is the subject of a registered claim.  It 
deals with the recognition or validation of what are described as past acts, 
intermediate period acts and future acts, together with acts attributable to 
Commonwealth or State or Territory Governments.  Of particular 
relevance in Western Australia, in the context of the provisions of the 
Mining Act that are concerned with the making of applications for the 
grant of mining tenements and the making of objections to such grants, 
are the provisions of the NTA concerning future acts constituted by the 
granting of mining tenements. 

34 Section 24AA(2) of the NTA says that Div 3 of Part II (which contains 
s 24AA to s 60AA) basically provides that, to the extent that a future act 
affects native title, it will be valid if covered by certain provisions of 
Div 3, and invalid if not.  Subsection (3) provides that a future act will be 
valid if the parties to indigenous land use agreements, which are dealt 
with extensively in Div 3, consent to the act being done and further 
provides that an intermediate period act that has already been done 
invalidly may be validated by such agreements.  Pursuant to 
subsection 24AA(4), it is provided, inter alia, that a future act will also 
be valid to the extent covered by the provisions of s 24MD.  
Sections 24MB and 24MD appear in subdivision (2) of Div 3 of Part II of 
the NTA.  Section 24MB says that subdivision M applies to a future act 
which is an act other than the making, amendment or repeal of legislation 
and, inter alia, the act could be done in relation to the land concerned if a 
native title holder held ordinary title to it.  "Ordinary title" is defined in 
s 253 as meaning a freehold estate in fee simple where the land is not in 
the ACT or the Jervois Bay Territory and is not an estate granted under a 
law which grants such estates only to or for the benefit of Aboriginal or 
Torres Strait Islander people. 

35 Section 24MD says that if subdivision M applies to a future act, then, 
subject to subdivision P which deals with the right to negotiate, the act is 
valid.  Pursuant to subs 24MD(6) where the future act is not one to which 
the right to negotiate applies, where it is not an approved exploration act 
under s 26A, where it is not an approved gold or tin mining act under 
s 26B and where it is not an act under s 26C concerning opal or gem 
mining, the provisions of subs (6A) and subs (6B) apply. 

36 Subsection 24MD(6A) says that native title holders and registered native 
title claimants in relation to the land or waters in question have the same 
procedural rights as they would have in relation to the act as if they held 
ordinary title to the land and to any land joining or surrounding it.  
Subsection (6B), in par (b), says that if the future act is the creation or 
variation of a right to mine for the sole purpose of the construction of an 
infrastructure facility (which is defined in s 253) associated with mining, 
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then specified consequences follow.  Those consequences include that the 
State to which the act is attributable must notify registered native title 
claimants and other specified representative bodies that the act is to be 
done and that any such claimant or body may object within two months 
after such notification to the doing of the act so far as it affects their 
registered native title rights and interests.  In addition, the person who has 
requested or applied for the doing of the act must consult with any 
claimants or other bodies who object.  The consultation is to be about 
ways of minimising the impact of the act on registered native title rights 
and interests and, if relevant, any access to the land or waters or the way 
in which anything authorised by the future act might be done.  Further, if 
any such claimant or body objects to the doing of the act and if the 
claimant or body requests it, the State must ensure that the objection is 
heard by an independent person or body; if the independent person or 
body hearing the objection makes a determination upholding the 
objection or makes a determination that contains conditions about the 
doing of the future act that relate to the registered native title rights and 
interests, then such determination must be complied with unless the 
specified Ministers of the Commonwealth and of the State consult and, 
taking the consultation into account, decide that it is in the interests of the 
Commonwealth or the State not to comply with the determination. 

37 Pursuant to s 24OA, unless a provision of the NTA provides otherwise, a 
future act is invalid to the extent that it affects native title. 

38 Subdivision P of the NTA, consisting of sections 25 to 44 inclusive, deals 
with a right to negotiate.  Section 25 says that subdivision P applies to 
certain future acts done by a State that are, inter alia, of the following 
kind, namely, certain conferrals of mining rights.  Pursuant to 
subsection (2), before the future act is done the parties must negotiate 
with a view to reaching an agreement about the act and (subs (3)) if they 
do not reach agreement, an arbitral body or a Minister is to make a 
determination about the act.  Subsection (4) says that if the procedures in 
subdivision P are  not complied with, the act will be invalid to the extent 
that it affects native title.  Under s 26, subdivision P applies to a future 
act if the act (1A) is a future act which deals with permissible lease 
renewals and the act is done by a State and the renewal or extension of 
the term of the lease or licence concerned creates a right to mine.  
Subdivision P also applies to a future act if subdivision M, which deals 
with acts that pass the freehold test, applies to the act and the act is done 
by a State and is the creation of a right to mine, whether by grant of a 
mining lease or otherwise, except one created for the sole purpose of 
construction of an infrastructure facility associated with mining or the act 
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is the variation of such a right to mine, to extend the area to which it 
relates.  In subs (2) certain exclusions are provided for. 

39 Pursuant to s 28, subject to the NTA, an act to which subdivision P 
applies is invalid to the extent that it affects native title unless, before it 
was done, the requirements of one of pars (a) to (h) of s 28 are satisfied.  
Those provisions, in summary, relate to the notification of affected 
parties of the proposed act being given to any native title parties, public 
notification of the proposed act, notification of the day of the proposed 
act, negotiation procedures unless the proposed act attracts the expedited 
procedure, the expedited procedure and determination by an arbitral body 
in the absence of any agreement between the parties. 

40 In summary, it appears that, in the case of applications for the grant of 
miscellaneous licences for purposes which constitute an infrastructure 
facility as defined in s 253 of the NTA, the right to negotiate provisions 
do not apply.  However, when the act is to be done, as distinct from when 
there is merely an application made to the State for the act to be done, the 
provisions of s 24MD(6B), pars (c) to (g) have application.  It seems that 
the native title holders or registered claimants have a right, pursuant to 
the provisions of subs 24MD(6A) and pursuant to the provisions of the 
Mining Act, to be notified as if they were the owners of private land in 
accordance with the provisions of s 33 of the Act and reg 7 of the 
Regulations of the making of the application for the grant of the 
tenement.  That is so regardless of what type of mining tenement is 
applied for.  I consider that the right to be served with a copy of an 
application for the grant of a mining tenement is a right which an 
“ordinary title” holder (as defined) would have in relation to the proposed 
future act of the granting of a mining tenement.  In the case of 
applications for the grant of a miscellaneous licence for the purpose of 
construction of an infrastructure facility there is no obligation on the part 
of the applicant to comply with the negotiation provisions of the NTA.  It 
is only when, it has been decided that the miscellaneous licence is to be 
granted that an obligation on the part of the applicant to “consult” with 
any native title claimants or bodies corporate arises and that obligation 
only arises if an objection is lodged by any such claimant or body 
corporate.  The position is different where the application for the grant 
relates to a tenement other than one for the purpose of constructing an 
infrastructure facility.  In such cases the negotiation provisions apply, 
there must be negotiation and, in the absence of agreement, there must be 
a determination made by an arbitral body or a Minister about the future 
act. 
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The Aboriginal Heritage Act 1972 (WA) 
41 It is unnecessary to consider in detail the provisions of the Aboriginal 

Heritage Act 1972 (WA) (the "AH Act") because the Act does not contain 
any procedural provisions which impact upon the hearing of applications 
for the grant of a mining tenement, whether a miscellaneous licence or 
otherwise.  The AH Act does not contain any provisions which establish a 
system either before the making of an application for the grant of a 
mining tenement or before grant or after grant for the identification of 
sites which may be protected by the Act.  It is the practice of the 
Department, when issuing the instrument of lease or licence under s 116 
of the Mining Act in the prescribed form, to include an endorsement 
whereby the attention of the holder is "… drawn to the provisions of the 
Aboriginal Heritage Act, 1972".  In my opinion, expressed in that way, 
the endorsement does not amount to a term of the licence or a condition 
or term upon which the tenement is granted.  

Private Land Rights 
42 As has been mentioned, the provisions of the NTA that are contained 

within Div 3 - "Future Acts, etc, and Native Title" - in subdivisions M, O 
and P, deal with, inter alia, non-legislative future acts which pass the 
freehold test, which acts include the granting of mining tenements under 
the Mining Act 1978.  Subsection 24MD(6A) of the NTA extends to 
native title holders and registered native title claimants the same 
procedural rights as they would have in relation to a future act in respect 
of the land the subject of the native title or of the native title claim as they 
would have under the Mining Act on the assumption that they held 
ordinary title to the subject land.  Pursuant to s 253 of the NTA "ordinary 
title" means a freehold estate in fee simple which is not such an estate 
granted under any law that makes such grants only to or for the benefit of 
Aborigines or Torres Strait Islanders.  Section 253 of the NTA defines 
"procedural right" in relation to an "act".  It means (a) a right to be 
notified of the act or (b) a right to object to the act or (c) any other right 
that is available as part of the procedures that are to be followed when it 
is proposed to do the act.  Section 226 of the NTA says that the meaning 
of "act" in reference to an act affecting native title includes, inter alia, the 
grant of a licence, the creation of any interest in relation to land, the 
creation of any legal or equitable right, the exercise of any executive 
power of the Crown and an act having any effect at common law or in 
equity.  "Interest" is defined in s 253 to mean a legal or equitable estate 
or interest in land or any other right over or in connection with land or a 
restriction on the use of land. 

43 The provisions of Div 3 of Part III of the Mining Act 1978 deal with 
applications for and the granting of mining tenements over land which is 
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"private land".  In s 8(1) of the Mining Act "private land" is defined.  
Included in the definition is any land that has been alienated from the 
Crown for any estate of freehold.  Section 27 provides that a mining 
tenement may be applied for in respect of any private land and that such 
land is open for mining in accordance with the Act.  Section 28 prohibits 
any person (other than the owner in occupation) from entering onto 
private land for any purpose under Div 3 or for purposes of marking out 
any land or posting any notices in connection with an application for the 
grant of a mining tenement unless such person is authorised to do so by a 
permit issued under s 30 or by any other provision of the Act or by virtue 
of a mining tenement.  By s 29 of the Mining Act, without the consent in 
writing of the owner and occupier of private land a mining tenement may 
only be granted for subsurface rights where the land is or has been used 
for purposes specified in subs (2) or where it has an area of 2000 square 
metres or less.  Pursuant to subs (7), a mining tenement granted in respect 
of private land shall, subject to the Act, authorise the holder to carry out 
mining both on the surface and below the surface of the land.  Pursuant to 
the same subsection, such a tenement shall comprise a right of access by 
a marked right of way from such private land through any other land to 
the nearest practicable point of a street or road.  A Warden is empowered 
by s 30 to grant a permit for a period not exceeding 30 days to enter on 
any private land to search for any mineral or to mark out a tenement 
thereon.  The Warden, in granting such a permit, may impose conditions 
provided those conditions do not prevent the marking out of a tenement 
or the maintenance of any marks or notices relating thereto.  The Warden 
may also require that a sum of money fixed by the Warden be paid to the 
Warden by the applicant before the issue of the permit.  Such money is to 
be held by the Warden and may be paid wholly or partly to the owner or 
occupier of the private land if damage is caused by the permit holder 
during the currency of the permit.  If not so paid, the whole or part of it is 
to be subsequently returned to the permit holder. 

44 Under s 31 of the Mining Act the holder of a permit is to give a copy of 
the permit to the occupier of the subject private land on the first occasion 
that the land is entered pursuant to the permit.  Alternatively, a copy of 
the permit can be placed in a prominent position on the occupier's 
dwelling or at the main entrance to the land if there is no such dwelling 
thereon and within 48 hours thereafter a copy of the permit is to be 
posted to the occupier.  Where the occupier of the land is not the owner, 
the permit holder, within 48 hours of first entering the land, pursuant to 
the permit is to post a copy of the permit to the owner. 

45 A permit issued pursuant to s 31 of the Mining Act authorises the holder 
to enter and remain on private land, to search for any mineral thereon and 
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to mark out, repair and maintain the marks set up and notices related to 
the application for any mining tenement.  The permit holder may also 
gather and remove from the land samples of any vein or lode or 
outcropping on the surface of the land. 

46 Pursuant to s 33 of the Mining Act, where an application is made for the 
grant of a mining tenement over private land, the applicant must give 
notice in the prescribed manner to the owner and occupier of the private 
land or, if there is no occupier, or the occupier cannot be found, the 
notice of the application is to be fixed in a conspicuous manner on the 
land.  Where, however, the application for the tenement relates only to 
land which is not less than 30 metres below the lowest part of the natural 
surface, it is not necessary to give notice of the application to the owner 
or occupier.  By subs (2) the owner and occupier of the private land "… 
are entitled to be heard in relation to any application in respect of any 
portion of that land …".  Further, if the owner or occupier objects to the 
granting of the mining tenement, the Warden may order that the applicant 
pay to such an objector such costs as the Warden orders and costs may be 
ordered irrespective of the manner in which the Warden disposes of the 
application. 

COMMENTARY 
47 As I have previously mentioned, Mr Gerus, in his supplementary 

submissions on behalf of the applicant concerning the Warden's power to 
determine whether to hear an objector, addressed three relevant aspects.  
The first of those was the necessity to characterise the basis of an 
objection.  The second aspect was the right of an objector to be heard and 
the exercise of the Warden's discretion.  The third aspect related to the 
power of, and the appropriateness of, the giving by a Warden, as a 
preliminary step, of programming directions concerning particulars of the 
material facts and circumstances upon which an objector proposes to rely 
and the receipt by the Warden of submissions for the purposes of the 
Warden deciding whether or not the objector should be heard upon all or 
any part of the objection. 

Characterisation of the Objection 
48 I consider that if there is to be any characterisation of the objection upon 

the basis upon which an objection has been made, it is essential that great 
care be taken to ensure that any such characterisation does not unduly 
influence the approach taken by the Warden and the Minister to the final 
determination of the application or to the outcome of the hearing of the 
application.  If a too rigid approach is taken to, firstly, the need to 
characterise and, secondly, the consequences of any such 
characterisation, then there is potential for there to be clouding of the 
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issues which the Warden is required by the relevant legislation, and by 
the law in general, to give consideration to and to rule upon.  It must 
always be borne in mind that the Mining Act does not attempt to 
proscribe or to otherwise characterise the basis upon which objections 
may be made.  The primary premises which emerge from the mining 
legislation are that any person may object and that there are no proscribed 
limits upon the basis or the grounds of an objection and no limitation or 
qualification as to who has a right to object.  It is right that is extended to 
the public at large.  That is not to say, however, that there are no limits as 
to what may amount to what can properly be described as an "objection" 
for purposes of the Act and Regulations to the grant of a mining 
tenement.  In my opinion what must, at least, emerge, expressly or 
impliedly, from the purported grounds which are required (reg 90) to be 
set out in the prescribed form of objection is that the objection has some 
legal foundation that may justify refusal to grant. 

49 I agree with the submission of Mr Gerus which is to the effect that the 
principles expressed by her  Honour Wheeler J in 
Re Warden Nicholls (supra) concerning the duty of a Warden to ensure 
that in the hearing of an application for the grant of a certificate of 
exemption natural justice is afforded to the parties and that that duty may 
be discharged by giving appropriate directions, should have equal 
application where the Warden is hearing an application for the grant of a 
mining tenement.  In my opinion such a direction given to the objector by 
the Warden prior to or during the hearing of an application for the grant 
of a tenement may be appropriate for the purpose of enabling the Warden 
and the applicant to identify the alleged factual or legal basis of the 
objection and to ascertain whether or not it is something which, if it were 
established by evidence or argument, could require or justify either 
refusal by the Warden or Minister to grant the tenement or require or 
justify imposition of conditions upon the grant of the tenement by either 
the Minister or the Warden.  In the present case the objections simply 
stated: 

"That the area has places of cultural significance to me and Iluka 
Resources Limited has not attempted to identify these as it is 
required under both the Aboriginal Heritage Act (1972) and the 
Mining Act (1978-80)." 

50 Each objector required that the Warden withhold making a 
recommendation until the applicant had complied with those two 
named Acts.  Had the two applications proceeded in a manner 
different from that in which they did proceed, it may well have 
been appropriate for me to have directed that the objectors 
indicate what, if any, legal or factual consequence had flowed or 
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would or could flow from the alleged failure of the applicant to 
identify or attempt to identify the alleged places of cultural 
significance upon or within or in the vicinity of the ground 
applied for and that the objectors also identify the ground applied 
for justify the relevant “culture” and the reasons for the 
significance of the places identified.  It may have also been 
appropriate to direct that the objectors specify those provisions of 
the AH Act and the Mining Act which they assert required the 
claimant to identify or attempt to identify places of cultural 
significance.  It may well also have been appropriate for me to 
have directed that there be a sufficient particularisation as may 
establish whether or not a public interest issue as contemplated by 
s 111A of the Mining Act was being put forward as a ground for 
objection.  In the circumstances of Iluka’s application, where it 
became fairly obvious to me that the objectors were never going 
to appear, it was simply not appropriate to consider the giving of 
such directions.  I proceeded ex parte which necessarily meant 
that I exercised my discretion to proceed without hearing from the 
objectors but without refusing to hear them.  I can say, however, 
in any event, had the objectors appeared and had they not in any 
way particularised their objections, that while I would most likely 
have heard them upon the issue as to whether or not they should 
be heard concerning the merits of the application or as to the 
merits of their objection, it is highly unlikely that I would have 
allowed them to be heard upon the application.  The expressed 
right to lodgement by any person of an objection does not give to 
an objector a right to be heard upon the application to grant of the 
subject tenement upon any grounds other than those set out in the 
objection.  That is clear from decisions such as those of Wheeler J 
in Re Nicholls (supra) & IPP J in Re Boothman; Ex parte Peko 
Exploration Ltd (unreported, Sup. Ct WA; 14/11/1997, Lib 
no.97063) 

 
 

 51 In short, my reason for stating, as I did in my report and recommendation 
to the Minister, in respect of Illuka’s application for Exploration Licence 
70/2533, that the objections on their face appeared to lack any legal 
foundation and to not raise any matter which should be a reason for not 
granting the tenements was that there were no provisions in the AH Act or 
in the Mining Act that required the claimant to act in the manner asserted 
by the objectors.  I took the view, although I did not expressly say so, that 
as the applicant wished to proceed to a hearing and did not wish to have 
the matter disposed of by way of a preliminary submission to the effect 
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that the objections did not constitute a true "objection" as contemplated 
by the legislation, I should proceed to conduct a hearing and to dispose of 
it in the manner that I did.  The potential for me to have considered as a 
preliminary question the matter of whether or not there was a valid 
objection was briefly canvassed by Mr Gerus and myself after I had 
effectively concluded the hearing and indicated that it was my intention 
to recommend to the Minister that the tenement be granted. 

52 In this case of Iluka v Martin & Phillips it was not possible or necessary 
to decide whether the objection was one based on what may be described 
as Aboriginal heritage grounds and, if so, whether or not it raised any 
relevant public interest objections.  It does not necessarily follow that all 
grounds of objection which derive from the provisions of the AH Act will 
raise matters of public interest for purposes of s 111A, nor that, if such 
grounds do not raise such matters of public interest, it may properly be 
said of them that they are necessarily without a factual or legal 
foundation or that they necessarily do not or could not raise any matter 
that should or could be a reason for refusing to grant the tenement or for 
imposing conditions upon the grant. 

53 Where a person who lodges an objection under the Mining Act to the 
grant of a mining tenement is also a native title holder or a registered 
native title claimant under the NTA, while it is necessary to be aware of 
and to recognise that such persons have rights under the NTA and under 
the Racial Discrimination Act and that the legal basis of their objections 
under the Mining Act to the grant of a mining tenement may arise from 
the rights which they derive under those Commonwealth Acts, in my 
opinion great care has to be exercised before deciding that such 
objections should be characterised as having features that require or 
justify that insofar as the provisions of the Mining Act have application to 
those objections, they should be approached or treated in a way that is 
different to the approach or treatment given to objectors and objections 
which do not derive from rights and obligations created by the NTA or 
the Racial Discrimination Act.  If such objectors and objections are 
characterised as, for example, "native title objections" merely for the 
purpose of acknowledging that the provisions of the NTA and the RDA 
apply and for the purpose of ensuring that such legislation is not 
overlooked, then such characterisation is entirely appropriate.  If, 
however, there is such a characterisation for some other general purpose, 
for example, in the case of objections to miscellaneous licences where the 
independent person may be called upon to make a determination and 
where it is therefore said, for that reason only, that the Warden should in 
the exercise of the discretion under the Mining Act not give the objector 
an opportunity to be heard, then the characterisation only for such 
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purpose is inappropriate.  In every case there is an obligation on the part 
of the Warden to separately consider how the discretion to give the 
objector an opportunity to be heard should be exercised and the exercise 
of the discretion must be based upon all of the relevant factual 
circumstances of that case together with a consideration of all relevant 
legislation. 

The Right to be Heard 
54 The legislative framework within which the rights (including the right to 

be heard) of an objector to the grant of an application of a mining 
tenement on land that is open for mining effectively commences with the 
provisions of s 105 of the Act.  Section 105 requires that before an 
application for a mining tenement, other than an exploration licence or a 
retention licence, is made the land must be marked out.  There is an 
exception where the land is wholly or partly covered by water - s 107.  
Regulation 59 requires that after physical marking out of ground applied 
for is completed a prescribed Form 20 notice of marking out be fixed to a 
datum post.  The physical marking out and the attachment of the Form 20 
serve as a notice to those who see them that the applicant named on the 
Form 20 is likely to or may have made an application for the grant of a 
mining tenement.  The potential objector is thus notified that some person 
has an interest connected with mining in the ground that has been marked 
out.  After application for the grant of the tenement has been lodged with 
the Warden by being filed at the Mining Registrar's office the Registrar is 
required to post a copy of the application on the noticeboard at his office 
and to give to the applicant sufficient copies of the applications as will 
enable the applicant to serve such copies as are required by the 
legislation.  That includes copies which must be served in accordance 
with s 33 of the Act where the application covers private land.  In 
addition, the applicant is to fix a copy of the Form 21 to the datum post 
of the ground applied for.  The Form 21 expressly advises that objections 
to the application may be lodged with the Registrar and it states the 
period within which objections must be lodged.  The applicant must then 
advertise particulars of the application (reg 64, 64A) (except in the case 
of a special prospecting licence) . 

55 Section 33(1) says that where an application is made for the grant of a 
mining tenement that relates to private land, notice of the application is to 
be given in the prescribed manner by the applicant to, inter alia, the 
owner and occupier of that land.  If there is no occupier or none can be 
found, the notice of the application must be placed in a conspicuous 
manner on the land.  The obligation to notify such owners and occupiers 
does not arise where the application relates to land that is not less than 
30 metres below the lowest part of the natural surface of the private land 
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(s. 33 (1a)).  Regulation 7 says that the notice required to be given to the 
owner and occupier of private land to which an application for the grant 
of a mining tenement relates is to comprise of a copy of the application, 
that is, the Form 21, together with a map or a plan on which the 
boundaries of the ground applied for are defined. 

56 It can be seen that one fundamental aspect of the system established by 
the legislation for the granting of mining tenements is that provision is 
made for both the general public and for private land owners and 
occupiers to be made aware of the fact that land has been marked out, 
that an application for the grant of a tenement has been made over that 
land and that an objection can be made to the grant. 

57 Regulation 67(1) creates in general terms the right to lodge an objection 
to an application for a tenement.  In the case of an objection to the grant 
of a tenement over private land the period after the lodgment of the 
application for the grant within which the objection must be served by the 
objector on the applicant for the tenement is expressly linked to the date 
on which the notice required to be served under s 33(1) was served.  The 
distinction between applications for tenements over private land and 
those over non-private land is thus extended.  There is a further 
distinction contained in reg 69 in that, whereas in the case of a tenement 
application over land that is not private land, the applicant may withdraw 
the application at any time before grant simply by lodging a form of 
withdrawal, if the subject land is private land and the owner or occupier 
has objected to the application, the application may not to be withdrawn 
without leave of the Warden at the hearing of the application.  That 
regulation is connected with and follows upon the provisions of s 33(2) 
which, again, further distinguishing applications over private land, 
empowers the Warden, at the hearing of the application, to order that the 
applicant pay the costs of an objector who is an owner or occupier.  It 
appears that the legislative intention is that the hearing may then be one 
conducted only for the purpose of dealing with the application to 
withdraw and costs of the objector. 

58 Another significant distinction between objectors who are and objectors 
who are not owners or occupiers of private land that is the subject of an 
application for a tenement is that, pursuant to s 33(2) of the Act, where 
the former object to the grant of a tenement over their land they are “… 
entitled to be heard in relation to the application”.  That entitlement is 
also extended to any mortgagee of the land who objects to the tenement.  
The right of an objector at the hearing before the Warden of an 
application for the grant of a tenement is not elsewhere expressed in the 
relevant parts of the Act as an "entitlement".  In those relevant parts it is 
provided that the Warden, at the hearing, "… may give …" to a person 
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who has lodged an objection in the prescribed manner and within the 
prescribed time "… an opportunity to be heard".  It is clear from the 
decisions of the Supreme Court in Re Warden Heaney (supra); and 
Re Warden Calder; (supra)  that the Warden must exercise a 
discretionary power in each such instance and decide whether or not the 
objector should be heard.  As counsel has noted, Franklyn J in 
Re Warden Heaney (supra) said that the nature of the discretion focuses 
attention on the objection as lodged and that the discretion must be 
exercised judicially having regard to the nature of the content of the 
objection in the context of the Act.  His Honour also said that, in that 
context, it is of some significance that the hearing in question is the 
hearing of the application.  I take his Honour, by that comment, to be 
making the point that the hearing is not a hearing of the objection.  Thus, 
whether the application is for a mining lease (as in Re Heaney) or for any 
other type of tenement it is one which will lead to the determination of 
the application itself and is not one where the objection can be formally 
"upheld" or "dismissed" as if the objection were the originating process.  
Franklyn J went on to say (and his views were adopted by Steytler J in 
Re Calder ) that the Warden's discretion to refuse the objector an 
opportunity to be heard may be properly exercised where the merit or 
absence of merit of the objection is self-evident or because the applicant's 
case reveals it to be misconceived or because of some other valid reason.  
His Honour Franklyn J also noted (at 331) that it may not be appropriate 
to exercise the discretion to hear or to not hear the objector until after the 
case for the applicant has proceeded. 

59 I consider that it is important to note that although some of the land over 
which the ground applied for and the subject of the objections in both Re 
Calder or Re Heaney was private land the focus of the attention of the 
Court in those cases was upon the question of whether or not 
"environmental issues " could properly constitute a ground for objection 
to the grant of a tenement and, in that context, whether or not the 
provisions of s 111A enlivened the power of the Warden to hear such 
objections and to then make recommendations concerning them to the 
Minister.  There was no consideration of the provisions of s 33(2) and of 
the express provision therein that owners and occupiers and mortgagees 
of private land the subject of an application for a tenement were 
“entitled” to be heard. 

60 In the course of expressing his reasons for decision in Re Calder, 
Steytler J, with whom Kennedy, White and Wheeler JJ agreed, discussed 
the effect upon the interpretation and application of the relevant 
provisions of the Mining Act and Regulations dealing with applications 
for tenements and objections thereto of the provisions of s 6 of the 
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Mining Act which say that the Act is to be read and construed subject to 
the Environmental Protection Act 1986 and that, in the case of any 
inconsistencies between the provisions of those two Acts, the inconsistent 
provisions of the Mining Act were to be deemed to be inoperative.  He 
also gave consideration to the presence in the Environmental Protection 
Act of what was described as a sophisticated regime for the assessment of 
proposals of any kind, including those in respect of mining tenements 
which might have an adverse impact upon the environment.  It was 
argued by counsel for Cable Sands that the Environmental Protection Act 
regime involved assessment by an expert body of environmental matters 
and that whether or not a Warden would give consideration to such 
matters was fortuitous in that it would depend upon whether an objection 
of that nature was lodged and, further, Wardens were unlikely to have the 
required expertise in environmental issues.  It had also been submitted to 
the Court that there was a legislative consultation process which had to 
take place between the Minister for Mines and the Minister for the 
Environment.  It was said that it was inconsistent with and unnecessary to 
the regime established by the Environmental Protection Act that the 
Warden deal with objections arising out of environmental issues.  
Steytler J also noted that counsel had argued that two processes of 
environmental inquiry, one before a Warden and another under the 
Environmental Protection Act, might lead to the prospect of inconsistent 
outcomes. 

61 His Honour observed that there were other statutes, the provisions of 
which might bear upon any proposed disturbance of land arising out of 
the grant of a mining tenement.  In particular, he referred to the 
Conservation and Land Management Act 1984, the Wildlife Conservation 
Act 1950, the Aboriginal Heritage Act 1972, the Rights in Water and 
Irrigation Act 1914, the Waterways Conservation Act 1976 and the Soil 
and Land Conservation Act 1945.  He went on to say (p. 35): 

"However, the mere fact that there exists a sophisticated 
mechanism for the protection of the environment under the 
Environmental Protection Act and that there is a large body of 
other legislation (much of it enacted after the enactment of the 
relevant provisions of the Mining Act) designed, also, to protect 
the environment, cannot of itself, mean that the Warden has no role 
to play, at all, in considering objections to applications for mining 
leases based upon environmental or other public interest 
considerations." 

62 His Honour also said at (p. 36): 
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"The mere fact that the Mining Act is subservient to the 
Environmental Protection Act in the case of inconsistency cannot, 
as I have said, mean that the Warden has no role, at all, to play in 
environmental matters.  Had that been the intention of the 
legislature, it could quite easily have said as much. 

Senior counsel for the applicant suggested that there was a 
relevant inconsistency between the operation of the two Acts 
arising out of the prospect that the Warden might make different 
recommendations as to conditions which should be imposed with 
respect to the protection of the environment than those 
recommended by the Environmental Protection Authority.  
However, that, in itself, does not give rise to any inconsistency. 

In any event, as it seems to me, s 6 of the Mining Act does not refer 
to inconsistency of this kind.  It deals only with inconsistency 
between provisions of the two Acts." 

 

63 In my opinion, that approach taken by his Honour is something which 
should be borne in mind in considering whether or not it is appropriate, 
because of the provisions of the NTA, particularly s 24MD and, more 
particularly, because of the possibility of there being a hearing before and 
a determination by the independent person, that there be no opportunity 
given to a "native title" objector to be heard at the hearing under the 
Mining Act of an application for a tenement. 

64 I consider that extreme caution would need to be exercised by any 
Warden before deciding that in the exercise of the discretion given to the 
Warden under s. 59 or any other section to not hear an objector to the 
grant of any mining tenement, where the grounds of objection may, for 
want of a better term and in the context of these reasons, be broadly 
characterised as “native title objections”, where the essential reason for 
the exercising of the discretionary power in that way arises merely from 
the fact that it is the case that the provisions of the NTA are designed and 
intended to protect native title rights and interests and that there are 
procedures therein, including those concerning the independent person, 
for that purpose.  Section 3 of the NTA provides that one main object of 
that Act is to establish ways in which future dealings affecting native title 
may proceed and to set rules and standards for those dealings.  Section 8 
of the NTA provides that the Act is not intended to affect the operation of 
any law of the State that is capable of operating concurrently with this 
Act.  It has not been suggested to me in this or any other case that the 
provisions of the Mining Act related to the making of applications for the 
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grant of mining tenements and the making of objections to the grant of 
such tenements and the granting of mining tenements under the Mining 
Act are not capable of operating concurrently with the NTA.  The NTA 
may properly be described as beneficial legislation in that its primary 
purpose is to remedy the absence of any sufficient statutory basis or 
framework for the formal legal recognition, identification and protection 
of the rights of persons of Aboriginal or Torres Straight Island origin in 
respect of land in Australia - see, in particular, the preamble to the NTA.  
In Kanak v National Native Title Tribunal (1995) 132 ALR 229 it was 
said of the NTA (348), in the joint judgement of the Full Court of the 
Federal Court: “The legislation is clearly remedial in character and thus 
should be construed beneficially, so as to give the most complete remedy 
which is consistent with the actual language employed...”.  With that in 
mind, it would seem to me to be important that, but for the existence of 
the provisions of the NTA concerning the granting of mining tenements, 
and subject to the proper exercise of the Warden’s discretion an objector 
on grounds which may be called native title grounds could expect that the 
Warden would give the objector an opportunity to be heard.  Why should 
it be the case that because of the provisions of the NTA, particularly those 
connected with the grant of a mining tenement for infrastructure facility 
purposes, an objector should be refused that opportunity under the 
Mining Act?  Why should there not be a liberal interpretation of both the 
NTA and the Mining Act such as is consistent with the characterisation of 
the right to object and ability to be heard as an objector under the Mining 
Act as also being beneficial legislation and as would also be consistent 
with s.8 of the NTA which says that the Act is not intended to affect the 
operation of any State Act that is capable of operating concurrently with 
the NTA?  To draw from the above comments of Justice Steytler in the Re 
Calder, if it had been the intention of the NTA or of the Mining Act that 
the rights given to objectors and the manner in which Wardens should 
exercise their discretionary powers in connection with the hearing of 
applications where native title claimants or body corporates have 
objected should be affected in any way, it would have been very easy to 
expressly say so in those Acts.  It is obvious that when the 
Commonwealth Parliament passed the NTA it was aware of the 
provisions of the relevant mining legislation in Western Australia, in 
particular the legislation concerning miscellaneous licences and the 
purposes for which miscellaneous licences may be granted and the fact 
that there is an overlap between purposes for which a miscellaneous 
licence may be granted and those activities which amount to the 
construction of an infrastructure facility as defined in s 253 of the NTA 
for purposes of s 24MD(6B)(b).   
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65 It may also be of some significance that there is no express description in 
the NTA of the manner in which or the procedure by which the 
independent person, is for purpose of s 24MD(6B)(b) to become aware of 
the respective cases of the parties where an objection is to be dealt with, 
by the independent person or how the hearing is to be conducted or what 
procedural or other rights and obligations the parties to the dispute have 
prior to and during the conduct of the hearing.  It has been suggested that 
the independent person may have a special degree of expertise in 
connection with native title law and practice that a Warden may not 
possess.  In this State, at least, that would not appear to be the case as, so 
far as I am aware, the only persons who have been nominated as 
independent persons have been Magistrates who generally have little, if 
any, experience in that area of the law.  It may even be open, in the 
context of the notion of relevant expertise, to suggest that if a Warden 
were to complete a hearing for the grant of a miscellaneous licence, and 
in a case where the Warden, subject to the NTA, intends to grant the 
application but as I have suggested in Quartz Water (supra), does not 
proceed to finally determine the application where it is intended to grant 
the application and then adjourns the proceedings to enable the 
procedures set out in s 24MD(6B)(a) - (g) to be initiated, then the 
independent person may possibly be assisted by having placed before 
him or her the evidence and submissions of the parties that appeared 
before the Warden, together with the Warden's conclusions of fact and 
law and the reasons why the Warden had decided that it would be 
appropriate to grant the miscellaneous licence together with the 
conditions of any such licence.  There may also be a need to give 
consideration to the fact that all Magistrates (other than those also 
appointed as Registrars of the Family Court and Children’s Court 
Magistrates) in Western Australia have been appointed as Warden’s 
under the Mining Act and whether or not they can therefore be properly 
seen to be “independent” in the sense contemplated by S.24MD of the 
NTA.  I consider that it must also be borne in mind that it appears that a 
purpose for which the role of the independent person is created in the 
NTA is that of achievement of two of the main objects of the NTA as set 
out in s 3(a) and (b), namely, to protect native title and to establish a way 
in which a future act consisting of the grant of a miscellaneous licence 
may proceed.  The role of the independent person is not to decide 
whether or not, apart from matters connected with native title rights, the 
provisions of the Mining Act have been complied with or whether or not 
the so-called "native title objections" also give rise to a need to consider 
whether or not, for example, the provisions of s 111A of the Mining Act 
have application or to give consideration to the merits of the application 
generally and as to whether the miscellaneous licence is to be granted or 
refused.  Those things are for a Warden.  The respective roles of the 
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Warden and of the independent person are not, however, mutually 
exclusive even though a determination of the latter may significantly 
affect what the Warden is permitted to do. 

66 I have previously made reference to my decision in the matter of Quartz 
Water and to the decisions of Warden Burton SM in Murrin Murrin 
East and Murrin Murrin & Glenmurrin.  It should be noted that at the 
hearing before me of Quartz Water, although the parties were both 
represented by counsel, submissions from both counsel were relatively 
limited and did not canvass a number of the issues which I dealt with in 
my reasons for decision on the preliminary issue of whether or not the 
objector should be heard and, in particular, on the proper interpretation 
and application of the provisions of s 24MD.  Those issues had not been 
raised by me or by counsel in the course of the hearing.  I intend no 
criticism of counsel in that regard.  In the case of Murrin Murrin & 
Glenmurrin, before Warden Burton SM, it appears that the objector was 
not represented by legal counsel, that written and oral submissions were 
made by counsel representing the applicants for the miscellaneous 
licences and that, with respect, the objector’s representative did not 
appear to appreciate the nature and significance of the submissions 
presented by counsel for the applicants.  It is also to be taken into account 
that in the matter of Iluka v Martin & Phillips before me there was never 
any appearance or submission made by the objections. 

67 In the context of what I have discussed, it may be appropriate, as was 
suggested by Mr Gerus, that if there is to be a submission made by an 
applicant for the grant of a mining tenement that the Warden, at that stage 
of the proceedings, should exercise the discretionary power to give or to 
not give the objector an opportunity to be heard, the submission being 
based upon only the contents of the application and, perhaps, material 
lodged in support of the application and the objection as lodged or, 
perhaps, as further particularised, that an application should be lodged by 
the applicant for the grant of the tenement to conduct a preliminary 
hearing for that purpose. 

68 In that context, however, close consideration would have to be given to 
the combined effect of the provisions of s 24MD(6A) of the NTA 
(procedural rights), the meanings given to "ordinary title" and 
"procedural right" in s 253 of the NTA and to the provisions of the 
Mining Act concerning the granting of tenements on private land, those 
provisions being contained in Div 3 of Part III of the Mining Act.  When I 
heard the matter of Quartz Water (supra), I received no submissions 
concerning the private land provisions contained in the Mining Act and I 
made no comment about them in my reasons for decision on the 
preliminary issues.  It should also be noted that in that case, although I 
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indicated at the conclusion of my reasons for decision that because all of 
the matters that I had canvassed therein had not been the subject of 
submission or argument at the hearing before me, I should give to both 
parties an opportunity to make further submissions if they wished to do, 
neither party sought such an opportunity and, the application for 
miscellaneous licence 37/104 having been adjourned by me sine die, has 
never been re-listed before me since then. 

69 In respect of s 33(2) of the Mining Act, it is arguable that, whether the 
matter before the Warden is an application for a tenement which the 
Warden has power to grant or is an application in respect of which the 
Warden only has power to make a recommendation to the Minister, the 
discretionary power as to whether or not an objector should be given the 
opportunity to be heard does not apply where the application relates to 
private land.  From that premise it is arguable that objectors to whom 
procedural rights are extended by the provisions of s 24MD(6A) have an 
entitlement to be heard where the application for the tenement is over 
ground to which native title rights attach or in respect of which it is 
claimed under the NTA that native title rights exist. 
 
SUMMARY 
 

 In an appropriate case a Warden, upon an application for the grant of a 
tenement may conduct a preliminary hearing to determine the nature of a 
purported objection, its alleged factual and legal basis and whether or not 
a purported objection is at law an objection for purposes of the Mining 
Act and Regulations and, if it is not, then on the basis that the Warden 
therefore has no jurisdiction in respect of the matter, to cause the 
application to be placed before the appropriate Mining Registrar to be 
dealt with under the Act as if there were no objection. 

 
 The provisions of s 24MD of the NTA suggest that the hearing of an 

application for a miscellaneous licence to which the provisions of the 
NTA apply should take place before the Warden and that all relevant 
evidence be presented to the Warden by the applicant and the objector 
before it can be said for purposes of s 24MD that the relevant future act 
“is to be done”. 

 
 Objectors whose objections are based on “native title grounds” should 

not be refused a hearing by the Warden for no reason other than that there 
are other means under the NTA whereby their objections may be dealt 
with or whereby there may be resolution of disputes and other issues by 
negotiation or agreement . 
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 That the “freehold test” created by the NTA appears to have the effect 
that native title holders and registered claimants have the same rights as 
are given by the Mining Act to holders of private land.  Therefore, as 
objectors under the Mining Act to the grant of a mining tenement over 
land the subject of native title or a claim for native title, they may have an 
entitlement to be heard which may not be the subject of any discretionary 
power on the part of the Warden to refuse to hear them. 

 
 It should be said that many of the matters that I have mentioned in this 

supplementary report have not been fully argued where both the applicant 
and objector have been represented by legal counsel at any hearings 
before me or, so far or I am aware, before any other Warden.  

 


