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REASONS FOR DECISION 
 
 
Background to these proceedings 

 

1   The plaintiff lodged Plaint no. 37/012 in the Warden’s Court at 

Leonora on 26 June 2002.  The nature of the claim was that the 

defendant, being the holder of Exploration licence 37/606 had failed to 

comply with the expenditure conditions for the year ended 14 February 

2002 in that no exemption under S.102 of the Mining Act had been 

granted.  The plaintiff seeks a recommendation by the Warden that the 

Exploration Licence be forfeited as provided in S.98 (4)(a) of the Act.  

That section provides, 
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“(4) (a) When the warden finds that the holder of an 
exploration licence or lessee of the mining lease has failed 
to comply with such requirements as are mentioned in 
subsection (1), the warden may recommend the forfeiture 
of such licence or lease, or impose a penalty not exceeding 
$5 000 as an alternative to the forfeiture or dismiss the 
application.” 

 
 
 

2   The Defendant company was later sent a copy of the plaint (see 

Ex A.3) and filed a Defence dated 23 August 2002 with the following 

grounds, 

 

“(1) The plaintiffs claim is not admitted. 
 
(2) The defendant has applied for a Certificate of Exemption  

(977/012) from expenditure conditions which in the 
circumstances should be granted, in which case the 
defendant will have no case to answer. 

 
(3) In any event, having regard to all relevant circumstances,  
  previous expenditures and clear commitments to future  
  expenditure, including drilling contracts committed to, any 

failure to comply with expenditure conditions is not of 
sufficient gravity to justify forfeiture.” 

 
 

3  It is common ground that the defendant had lodged an 

application for exemption in regard to the expenditure requirements for 

the relevant year on 15 April 2002 (Exemption 977/012) and that on 1 

May 2002 the plaintiff had lodged an objection (no. 45/012) to that 

application. 

 

4  On 17 October 2002 both the plaint and the objection were listed 

for hearing before Warden Imlah at Leonora.  The Warden granted 

leave for Mr Dudfield, a non-executive director of the defendant 
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company, to appear on its behalf.  The plaintiff was represented by Mr 

Workman.  The Warden made an order, by consent, that the grounds of 

the objection be amended to the following, 

 

“1. The tenement holder has had ample time to evaluate work 
done on the tenement area, to plan future exploration and to 
raise capital. 

 
2. There are no grounds available or stated to support the grant 

of a certificate of exemption pursuant to Mining Act Section 
102 (3) 

 
3. The Applicant/holder has failed to state with sufficient  

particularity the grounds or reasons for seeking exemption in 
the Application for Exemption. 

 
4. There are no, or no substantive reasons why the Applicant/ 

  holder should not have complied with the expenditure  
  requirements for the tenements for the period for which  
  exemption is sought. 
 

5. The Applicant/holder has only expended a nominal amount 
  with respect to the tenement during the year for which  
  exemption is sought. 
 

6. The Applicant/holder has not carried out any exploration or 
  other work on the ground the subject of the tenement. 
 

7. The Objector contends that it is not the intention of the  
Applicant/holder to conduct further exploration of the 
tenement, but to attempt to sell or otherwise dispose of the 
interest of the Applicant/holder in the tenement as is 
evidenced by the transfer of the tenement from the Applicant 
to Jindalee Resources Ltd subsequent to the end of the 
expenditure year for which exemption is sought. 

 
8. The Objector has lodged a Plaint seeking a recommendation 

that the tenement be forfeited pursuant to the provisions of 
the Mining Act, for non-compliance by the Applicant/holder 
with the expenditure requirements for the period for which 
exemption is sought. 
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9. Such other grounds, matters or facts as may arise during the 
hearing of the Application for Exemption and this Objection 
and the Plaint for Forfeiture.” 

 
 

5  The Warden also ordered, by consent, that the plaint be amended 

to the following, 

 

“The Defendant as holder of Exploration Licence 37/606 
has failed by the amount of $20,000.00 (or in the 
alternative by the amount of $13,274.00) to comply with 
the expenditure conditions for E37/606 for the year ending 
14 February 2002 in that little or no work has been done on 
or concerning the tenement, and no exemption under 
Mining Act Section 102 has been obtained.  Such non-
compliance is of sufficient gravity to justify forfeiture.” 

 
 

6  The hearing proceeded before Warden Imlah and he reserved his 

decision.  Regrettably the Warden resigned his office of Stipendiary 

Magistrate in January 2003.  At that time his reasons for decision had 

not been published. 

 

7  So it was that these matters were again listed before the Warden 

for a fresh hearing on 1 July 2004.  At the commencement of the 

hearing the defendants counsel sought to pursue an application to strike 

out the plaint.  That issue was first raised orally by Mr Dudfield at the 

stage whereby closing submissions were being taken on 17 October 

2002.  Mr Workman acknowledged that  he had notice that such an 

application would be made and that he was prepared to argue the issue, 

despite his concern that such a matter was initially raised as an 

“afterthought” by the defendant’s representative. 
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8  In these circumstances I directed that the application to strike 

out the plaint should be heard that day as a preliminary issue.  The 

merits of the Plaint, if not struck out, is to be heard by any Warden at 

some future date.  I do not propose to repeat my reasons for that 

approach but given that the legal submissions occupied the full day ie. 

until about 4.00 pm and my other duties as Warden kept me in Leonora 

until 5.15 pm (to be followed by a 2 hour 30 minute drive back to 

Kalgoorlie in the dark) the practicality and wisdom of that ruling 

speaks for itself. 

 

9  Having been the permanent Stipendiary Magistrate and Warden 

for the goldfields during 1987-1989 I welcomed the opportunity to 

return to Leonora as Warden.  To find myself re-hearing a matter from 

2002 was somewhat perplexing and prompted my observation that 

little seems to have changed in regard to case management in the 

Wardens Court in the past 15 years.  Given the significance of the 

mining industry in this State it seems obvious that there should be a 

better system of managing the listing of litigation which arises out of 

this key industry.  At present every country based magistrate is 

expected to undertake the duties of a Warden along with the 

multifarious other duties attached to the appointment of Stipendiary 

Magistrate, including Coroner for the District. 

 

10  Frankly, if it was accepted by government that there should be a 

State Coroner for Western Australia back in 1995 it seems equally 

justifiable to have an office of State Warden created so that the more 

important cases can be undertaken by a senior judicial officer and so 

that listing arrangements for all Wardens Court matters can be 

centrally co-ordinated in the interests of the State, the industry, the 
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legal profession and the community at large.  I would urge the industry 

and the Minister to examine this suggestion. 

 

The merits of the Strike Out Application 

 

11   Mr Gerus, for the defendant presented a thorough, if not 

exhaustive oral submission in support of his written submission.  The 

parties agree with the obvious ie. Regulation 122 (1) of the Mining 

Regulations 1981 (“the Regs”) provides that, 

 

“Every plaint shall be signed by the plaintiff or his solicitor and 
lodged with the prescribed fees at the office of the mining 
registrar.” 

 

12  It is also agreed that a plaint for forfeiture must be made on a 

Form 33 in the First Schedule of the Regs, see Reg 48.  On the 

standard Form 33 used by the plaintiff in this matter are printed the 

words 

 

  “Signature of Plaintiff” 

 

and adjacent to that is the signature of Mr Fitzmaurice followed by 

typed words “Mr P. Fitzmaurice Director”. 

 

13  In strict terms the requirement of Reg 122 is for a signature only 

ie. the addition of words to explain whose signature it actually is was 

not required ie. if the plaintiff had been an individual person the 

signature of that person or his solicitor is sufficient to comply with 

Reg. 122. 
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14  In the present case the plaintiff is a corporation.  The simple 

point raised for my consideration is whether the signature of Mr 

Fitzmaurice is sufficient to comply with Reg 122.  For present 

purposes it is accepted as fact that Michael Patrick Fitzmaurice was the 

sole Director of the plaintiff company as at 24 June 2002 (when the 

plaint was signed) – see the affidavit of Fitzmaurice sworn 29 June 

2004 and filed herein.  It is also a fact that at that date there was no 

company secretary appointed and there was no common seal for the 

plaintiff company.  To the extent that Mr Gerus suggested that 

computer extracts from ASIC records showed to the contrary I prefer 

and accept the evidence in the affidavit of Mr Fitzmaurice. 

 

15   Some reference was made to the requirements of the Supreme 

Court Rules at Order 4 Rule 3 (2) which basically requires that 

proceedings by a corporation can only be commenced in the Supreme 

(and District) Court of this State by a Solicitor or a firm of solicitors 

acting on behalf of the corporation.  This requirement was discussed by 

Hasluck J. in Eastern Metropolitan Regional Council v. Four Seasons 

Construction Pty Ltd (2000) 22 WAR 322 whereby His Honour said, 

 

“In my opinion, for the Supreme Court Rules in this State 
to be read consistently, O 4, r 3 (2), which provides that a 
body corporate may not begin or carry on any proceedings 
otherwise than by a solicitor, should be read in close 
conjunction with O 12, r 1 (2) which provides that a body 
corporate may not enter an appearance in an action or 
defend it otherwise than by a solicitor.  The need for 
consistency suggests to me that the notion of defending an 
action refers essentially to taking a step in the proceedings 
or carrying on the action.  Having regard to the distinction 
drawn by Scott LJ in Arbuthnot Leasing, as closely 
analysed by Kearney ACJ in Alice Springs Abattoirs, I am 
of the view that a judge of the Supreme Court in this State 
does not have power to dispense with the explicit 
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requirements of the rules with the result that, even in 
exceptional circumstances, an individual is not at liberty to 
take a step in the action on behalf of a company.  This is so, 
notwithstanding the inherent jurisdiction of the Supreme 
Court to regulate its proceedings.  Where the Supreme 
Court Rules deal with a certain matter specifically, and 
impose a prohibition, one is obliged to conclude that the 
judges collectively, as a collegiate body, have established 
the practice to be observed.  In the absence of a dispensing 
power, it is difficult to see upon what basis the explicit rule 
can be disregarded.  Section 21 (1) of the Supreme Court 
Act 1935 (WA) specifically provides that the jurisdiction of 
the court is to be exercised in the manner provided for by 
the Act and the rules of court. 

 
I have not been referred to and cannot find any decided 
case which seems to expressly allow for the Supreme Court 
in the exercise of its inherent jurisdiction to approve the 
taking of a procedural step in the action in circumstances 
where the company is represented otherwise than by a 
solicitor, contrary to the requirements of the rule.” 

 
 

16 Whilst it would be highly desirable in my view, to have similar 

rule in the Local Courts Act 1904 and the Mining Act (so that a 

uniform requirement was imposed on all corporations to engage a 

solicitor if they wish to litigate or defend litigation in State Courts 

including the Local Court and the Warden’s Court as well as the 

superior courts), the present situation is that no such obligation exists 

ie the Local Court Act and Rules do not have an equivalent provision 

to O.4R3 (2) and nor does the Mining Act and Regulations. 

 

17   The provisions of S.127 of the Corporations Act, which deals 

with “execution of documents (including deeds) by the company itself” 

are in the following terms, 
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“127. (1) [Execution without common seal]  A 
company may execute a document without using a common 
seal if the document is signed by: 

 
 (a) 2 directors of the company; or 
 (b) a director and a company secretary of the company; or 

(c) for a proprietary company that has a sole director who 
is also the sole company secretary – that director. 

 
Note:  If a company executes a document in this way, people will 
be able to rely on the assumption in subsection 129 (5) for dealings 
in relation to the company. 

 
127 (2) [Execution with common seal]  A company 
with a common seal may execute a document if the seal is 
fixed to the document and the fixing of the seal is witnessed 
by: 

 
 (a) 2 directors of the company; or 
 (b) a director and a company secretary of the company; or 

(c) for a proprietary company that has a sole director who   
is also the sole company secretary – that director. 

 
Note:  If a company executes a document in this way, people will be 
able to rely on the assumption in subsection 129 (6) for dealings in 
relation to the company. 

 
127 (3)  [Execution of document as a deed]  A 
company may execute a document as a deed if the document 
is expressed as a deed and is executed in accordance with 
subsection (1) or (2). 

 
127 (4) [Method of execution not limited by the 
section]  This section does not limit the ways in which a 
company may execute a document (including a deed).” 

 
 

18   It is necessary to also set out the terms of S.129 (5) of the 

Corporations Act to appreciate the significance of the note included 

under S.127 (1) ie. 

 

129 (5) Document duly executed without seal  A 
person may assume that a document has been duly executed 
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by the company if the document appears to have been signed 
in accordance with subsection 127 (1).  For the purposes of 
making the assumption, a person may also assume that 
anyone who signs the document and states next to their 
signature that they are the sole director and sole company 
secretary of the company occupies both offices.” 

 
 
  

19  I note that Warden Sharratt, in dealing with a recent application 

to strike out a plaint, has ruled that Reg. 122 should not be read so 

narrowly as to exclude a barrister (who is admitted to the bar as a 

barrister and solicitor and currently practices exclusively as a barrister) 

from signing a plaint as the plaintiffs solicitor – see Goldstream 

Minerals and Exploration Pty Ltd v. Newmont Duketon Pty Ltd and 

others, (2004) WAMW5, published 9 June 2004.  In my view that 

decision has little bearing on the present issue except that he confirms 

the view that Reg. 122 (1) overrides the general rule in McRae v. 

Coulton (1986) 7 NSWR 644. 

 

20  Both counsel referred me to the decision of Warden Calder (the 

elder statesman among Wardens – having been sitting consistently as 

Warden since 1984) in Exmin Pty Ltd v. Australian Gold Resources 

Ltd (2002) WAMW 30 published on 5 December 2002 in which he 

ruled that a plaint signed by a person who purported to be the donee of 

a power of attorney from the plaintiff, should be struck out as being 

null and void due to non-compliance with Reg. 122.  In that case the 

person who signed the plaint was not a Director, Secretary or officer of 

the corporation which was the named plaintiff and she was not a 

barrister or solicitor.  Accordingly the present case is clearly 

distinguishable on its facts. 
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21   Nevertheless I agree with the following general observations of 

Warden Calder as to the need to strictly apply the plain words set out in 

Reg. 122, ie, 

 

“The lodging of an appeal to the Supreme Court or of a 
plaint for forfeiture is a significant procedural step.  In my 
opinion, it is because of the significance of the step that it is 
the intention of Parliament that only the appellant or 
plaintiff in person or his solicitor may take it and that 
Parliament has indicated that intention by expressly 
referring to the solicitor of the party.  I consider that 
Parliament has also decided that the signing of a plaint for 
forfeiture is such a significant step that only the applicant in 
person or his solicitor whose conduct as a practitioner is 
subject to the control of the Court and who, because he is a 
solicitor, has special obligations to the Court and to the 
Warden and the Minister over and above those of any other 
agent, may sign the plaint.” 

 
 
 

22  In the present case I am dealing with a plaint signed by the sole 

Director of the plaintiff corporation.  In my view the addition of any 

extra words after the signature is not required by either Reg. 122 or 

Form 33.  All that is required is a signature of the individual plaintiff 

(if the plaintiff is an individual person) or the signature of the sole 

director (if the plaintiff is a corporation which has a sole director). 

 

23  The provisions of S.127 (1) of the Corporations Act, when read 

with S.129 (5) allow a document to be executed by the mere signature 

of the sole director of that company, provided that the sole director is 

also the sole company secretary.  The assumption as provided in S.129 

(5) that the document has been duly executed by the company, is not, 

in my view, conditional upon the person adding words explaining 
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whether they are a Director, Secretary, sole Secretary or sole Director 

after the signature. 

 

24  While it may be prudent as a matter of common courtesy to print 

the name of the individual who signs a plaint below the signature, that 

is not a legal requirement.  Equally while it is prudent to print or type 

details of the name of the sole director and or sole secretary and his/her 

status as sole director and or sole secretary of the corporation, that is 

not a legal requirement of Regulation 122. 

 

25  In every case where a signature appears at the appropriate space 

on a Form 33 there is a potential for a subsequent challenge to the 

validity of the plaint on the basis that the signature was either a forgery 

of the plaintiffs signature or that the signature is not that of a sole 

director and or sole secretary of a corporation.  In the present case I 

have found as fact that the plaint was signed by Mr Fitzmaurice in the 

capacity of sole director of the plaintiff corporation.   

 

26  The question of whether the fact that the plaintiff corporation 

did not have a company secretary appointed at the relevant date, has 

the effect of making the plaints invalid should be determined by 

application of the principles of statutory interpretation.  In my view the 

logical purpose of S.127 (1)(c) of the Corporations law is to allow a 

single person to execute a document on behalf of any corporation 

where there is a sole director.  Where that corporation does not have a 

company secretary it would clearly defeat the primary purpose of 

S.127 (1) if it was held that the person who was duly appointed as the 

sole Director could not lawfully execute documents on behalf of the 

company.  In all those circumstances I am satisfied that the primary 
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objective of S.127 would be promoted by such a interpretation, 

whereas the alternative construction would render the sole director 

powerless – see Project Blue Sky Inc. v. Australia Broadcasting 

Authority (1998) 194 CLR 355 at 381.  I also note that S.127 (4) 

provides that the requirement of S.127 do not limit the ways in which a 

company may execute a document and that S.198E of the Corporations 

Act is framed in wide terms which support the view I have taken. 

 

27  For all of the above reasons I am satisfied that the signature of 

Mr Fitzmaurice on the plaint is sufficient to comply with Regulation 

122 and accordingly the plaint is valid.  The application to strike out is 

dismissed. 

 
 
28  As indicated to the parties at Leonora these reasons for decision 

will be published by facsimile to avoid the costs of an appearance.  The 

issue of costs is reserved. 

 

29  The parties should now consult with the Registrar at Leonora as 

to a further hearing date for this plaint. 

 

 

 

 

 

         I.G. Brown SM 

 


