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On 3 October 2002, Allan Neville Brosnan (“the Objector”) objected to the 

Application for Prospecting Licence 51/2464 (“P51/2464”) of Warwick John Flint 

(“the Applicant”).  P51/2464 was lodged by the Applicant on 2 September 2002, and 

amended as to particulars of the ground applied for on 5 September 2002.  The 

Applicant seeks the grant of a prospecting licence over ground originally the subject 

of Prospecting Licence 51/1643 (“P51/1643”).  P51/1643 was unconditionally 

surrendered by the Objector on 21 August 2002, with the surrender being registered 

on the same day. 

 

The Objector states his grounds of objection to P51/2464 in his Objection 21/023 

(“the Objection”) as follows: 
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 “That the surrender of P51/1643 was made in error, as at the time of surrender, 

five other licences were surrendered, and the fact that P51/1643 was awaiting 

decision was overlooked.  P51/1643 the ground covered in the application for 

P51/2464 was to be the subject of conversion to M51/577 and is a key 

tenement.”   

 

By letter dated 3 May 2004, the Objector advised the court that he did not seek to 

maintain that part of the Objection which asserts that the surrender of P51/1643 was 

made in error.  Rather the Objector’s sole ground of objection remains that 

“P51/2464 is the subject of Application for Mining Lease 51/577 which is earlier in 

time and … accordingly Application for P51/2464 should not be granted.”  The 

Objector further advised that he did not intend to make any submissions on the 

Objection “as (I) believe the ground of the Objection speaks for itself.”   

 

By way of background, the following chronology, as taken from the court file, is 

relevant:  

(1) P51/1643 was granted on 12 November 1991;  

(2) Application for Mining Lease 51/577 (“M51/577”) was lodged on 10 

November 1995.  M51/577 seeks conversion of P51/1643 to a mining lease 

under s 49 of the Mining Act (WA) 1978 (“the Act”).  M51/577 remained 

on foot on 21 August 2002;  

(3) On 14 January 2002, the Applicant lodged Plaint for Forfeiture 50/012 

(“F50/012”) against the Objector in relation to P51/1643 and the 

expenditure year ending 11 November 2001; 

(4) F50/012 was heard on 20 June 2002 and the decision on the plaint was 

reserved;  

(5) P51/1643 was unconditionally surrendered (Surrender 02/023) on 21 

August 2002 by the Objector.  Surrender 02/023 was registered on the same 

day; 
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(6) On 2 September 2002, the Applicant lodged P51/2464 (as amended on 5 

September 2002), the application being for the ground underlying 

P51/1643;  

(7) The decision in F50/012 was handed down on 31 October 2002; 

(8) On 7 November 2002, the Objector lodged an objection to P51/2464 on the 

grounds set out earlier.  

 

By letter dated 4 May 2004, the Applicant provided written submissions to the court.  

The Applicant contends that:  

“The fact that there has been an earlier application under s.49 of the Mining 

Act to have a mining lease granted over the same ground is irrelevant.  Section 

95 brings that application to an end when the mining lease is surrendered.  It is, 

with respect, a nonsense to argue that a prospecting licence can be both 

unconditionally surrendered under s.95 and that the former holder thereof still 

maintain rights under s.49. 

 

The matter is also clearly governed by s.96(3a) … 

 

Our client’s application 51/2464 was made on 2 September 2002, within (the 

relevant) period. 

 

 He therefore has a right in priority to any other person including Mr Brosnan to 

mark out and apply for the tenement in question. 

 

 The objection should be dismissed.” 

 

Section 95 of the Act provides insofar as is relevant for present purposes that: 

“(1) Subject to this Act the holder of any mining tenement may …. surrender 

the tenement in whole or in part. 
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(6) Notwithstanding anything to the contrary in this Act …, where a mining 

tenement is surrendered …. in whole or in part, every right, title and 

interest held under the mining tenement in respect of –  

(a)      the whole of the land the subject of that tenement; or  

(b)      that part of that land which is being surrendered,  

as the case requires, absolutely ceases and determines in the case of – 

(d) a surrender other than a conditional surrender …. on the 

date the surrender is registered”. 

 

As regards forfeiture of a mining tenement which has been surrendered, s 96(3a) of 

the Act provides: 

“Where – 

(a) a mining tenement that is the subject of an application for 

forfeiture under this section is surrendered (other than by way of a 

conditional surrender or a surrender under section 26A or 65) before that 

application is dealt with by the Warden … 

 the applicant for forfeiture has, from the date on which the surrender is 

registered until the expiry of a period of 14 days after the date of being served 

with written notice of the surrender by an officer of the Department, a right in 

priority to any other person to mark out or apply for, or both, a mining 

tenement upon the whole or any part of the land that was the subject of the 

surrendered mining tenement.”    

 

Section 49 of the Act deals with the conversion of a prospecting licence to a mining 

lease and provides relevantly: 

“(1) The holder of a prospecting licence has –  

(a)  subject to this Act and to any conditions to which the prospecting    

licence is subject; and  

(b)  while the prospecting licence continues in force, 
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the right to apply for, and subject to section 75(9) to have granted 

pursuant to section 75(7), one or more mining leases … in respect of any 

part or parts of the land the subject of the prospecting licence. 

(2) Where an application for a mining lease … is made by the holder of a 

prospecting licence in respect of any land and the term of the 

prospecting licence would but for this subsection expire, that licence 

shall continue in force in respect to the land the subject of that 

application until the application for a lease is determined.” 

 

The Objector argues that because the application for conversion of P51/1643 under s 

49 of the Act is earlier in time than P51/2464 and remains on foot, P51/2464 should 

not be granted.  On the other hand, the Applicant says the unconditional surrender by 

the Objector of P51/1643 in August 2002 brought the application for conversion to an 

end at the time of the surrender.   

 

Section 95(6) of the Act was considered by Warden Calder in Ajax Mining Nominees 

P/L v Dalrymple Resources NL & Ors [2002] WAMW7 in the context of a question as 

to whether rights accruing to a tenement holder upon a s 49 application to convert the 

tenement were affected by a surrender of the tenement.  In that case, it was argued 

that the s 49 application, which had been lodged prior to registration of the surrender, 

did not come to an end merely due to the surrender of the tenement.  The warden 

found against this argument and held that the term “notwithstanding anything to the 

contrary in the Act” in sub section 96(5) meant a surrender overrode s 49, thereby 

causing the tenement holder of a surrendered tenement to lose any rights arising on a 

s 49 application. 

 

With respect I agree with the decision of the warden in Ajax Mining Nominees.  

There is no dispute in the present case that the Objector unconditionally surrendered 

P51/1643, nor that the surrender of P51/1643 was registered on 21 August 2002.  The 

language of s 95(6) makes it clear that the registration of the unconditional surrender 
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of P51/1643 on 21 August 2002 caused the Objector’s s 49 application to come to an 

end, or in other words “every right, title and interest” of the Objector in P51/1643 

“absolutely” ceased and determined on 21 August 2002.  From that time, the Objector 

no longer held any interest in or rights to P51/1643.   

 

This view of the meaning of s 95(6) is supported by the terms of s 49(1) of the Act 

whereby a tenement holder can apply for and have granted a conversion of a 

prospecting licence to a mining lease while the prospecting licence continues in force.  

In my view the prospecting licence must be in force not only at the time of the 

application for conversion but also at the time of any grant of a mining lease.  If the 

prospecting licence does not continue in force – for example, if the prospecting 

licence is surrendered – then the s 49 application can not be granted, or, in effect, 

comes to an end.  Section 49(2) makes specific provision to facilitate the requirement 

of a continuing prospecting licence by providing for the term of a prospecting licence 

subject to a s 49 application to continue beyond any expiry of its term until such time 

as there is a determination and a grant, or otherwise, of a mining lease.  Section 49, 

however, does not make provision for an applicant under a s 49 application where the 

tenement to which the application applies is surrendered while the determination of 

the application remains on foot.  Nor is there any other provision in the Act to this 

effect.  The scheme of the Act provides for rights to come to an end upon a surrender.       

 

Section 96(3a) of the Act entitles the Applicant to make his application for a 

prospecting licence.  In Richmond v Panda Holdings P/L, FCt of WASC, 27 October 

1998, Kennedy J referred to s 96(3a) and said 

 “The encouragement of private action is apparent from s96(3a), which provides 

that where a prospecting licence that is the subject of an application for 

forfeiture under the section is surrendered before the application is dealt with 

by the warden …. the applicant for forfeiture has, from the date on which the 

surrender was registered, until the expiry of a period of 14 days after being 

served with a written notice of the surrender, a right in priority to any other 
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person to mark out or apply for, or both, a mining tenement upon the whole or 

any part of the land that forms the subject of the surrendered mining tenement, 

thereby extending to an applicant defeated by a surrender of a prospecting 

licence the same entitlement as an applicant who secures the forfeiture of the 

tenement.”  (my emphasis) 

 

The Applicant made his application for P51/2464 within 14 days of the surrender of 

P51/1643, being the ground underlying P51/2464, and was entitled to do so by 

s96(3a) of the Act. 

 

For the reasons set out above, I find that the Objector’s application under s 49 to 

convert P51/1643 to a mining lease came to an end upon the registration of the 

Objector’s unconditional surrender of P51/1643 on 21 August 2002.  Accordingly as 

the alleged rights arising out of the s 49 application to the Objector are the sole basis 

of the Objection, the ground of the Objection falls away and the Objection must be 

dismissed.   

 

I order Objection 21/023 be dismissed.    
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