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DECISION ON INTERLOCUTORY APPLICATIONS TO STRIKE OUT 
PARTICULARS, TO ADJOURN HEARING DATE OR TO PART HEAR 

THE PLAINT FOR FORFEITURE 

 

1  Plaints for forfeiture KU28/023, KU29/023 and KU3/034, all lodged 
on behalf of W R Richmond ("the plaintiff"), seek the forfeiture of three 
mining tenements, namely, mining lease 80/291 ("M80/291"), mining 
lease 80/322 ("M80/322") and mining lease 80/309 ("M80/309"), all of 
which are held by M H Ynema ("the defendant"). 

Particulars of the Plaints 

2  In each of the three plaints for forfeiture the plaintiff had simply 
alleged that the defendant had failed to comply with the expenditure 
conditions for the relevant year by failing to expend the minimum amount 
of expenditure prescribed by reg 31 for each mining lease. In answer to a 
request for particulars of sufficient gravity, the plaintiff's further and 
better particulars said, inter alia, "… The fact that false expenditure 
claims have been made for previous years."  I directed that the plaintiff 
was to provide further particulars in respect of that answer in each case. 

3  The plaintiff filed and served particulars of the alleged false 
expenditure claims.  For plaint 28/023 concerning M80/291, the subject 
expenditure year is that ending on 5 March 2003. The applicant’s 
particulars list items and amounts of claimed expenditure for the years 
ended 5 March 2001 and 6 March 2002 and it is alleged that the claimed 
work was not done, that no expenditure was made or incurred other than 
in respect of rates and rent, that items claimed in respect of the year 
ending 6 March 2004 are not claimable and that metal detecting is not 
claimable as an item of expenditure in any event.  Concerning plaint for 
forfeiture 29/023 affecting M80/322 for the year ended on 13 May 2003, 
the further and better particulars contain a list of items and amounts 
claimed as expenditure for the years ended 13 May 1999, 13 May 2000 
and 13 May 2001.  It is then alleged that for each of those years the 
claimed work was not done, that, apart from rates and rents, the claimed 
expenditure was not made or incurred and, further, that those items of 
expenditure marked by an asterisk are not claimable expenses.  It is also 
said that metal detecting is not a claimable item in any event.  Concerning 
plaint 3/034 in respect of M80/309 for the year ended 2 August 2003, the 
plaintiff's supplementary further and better particulars referred to the years 
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ending 2 August 2000, 2 August 2001 and 2 August 2002.  There again 
appears a list of items and amounts of claimed work and expenditure and 
it is alleged that none of the work was done, none of the expenditure was 
incurred other than in respect of rent and rates and that items marked by 
an asterisk are not claimable.  It is also said that metal detecting is not a 
claimable item of expenditure in any event. 

The Application to Strike Out Particulars 

4  Several days prior to the commencement of the hearing of the three 
plaints before me Mr Workman informed Mr Lawton that at the hearing 
on 27 May 2004 an application would be made to strike out those 
particulars to which I have just made reference which related to 
expenditure claimed in previous years in respect of each of the subject 
tenements.  It was indicated that the basis of the application to strike out 
would be that those particulars are not relevant and, as an alternative, 
because they were only raised 13 days prior to the hearing date.  
Mr Workman also notified Mr Lawton that, in the event that the 
particulars were not struck out, an application would be made on behalf of 
the defendant to adjourn the hearing in order to enable his client to 
instruct him properly and in order to properly prepare for the hearing 
taking into account the particulars of expenditure that had been claimed in 
previous years.  Mr Workman was also of the opinion that if those 
particulars were not struck out, then the additional evidence which it 
would be necessary to call concerning them would mean that the hearing, 
which had been listed for one day, would require two days to complete.  
As an alternative, Mr Workman indicated to Mr Lawton that he would 
submit that, if the hearing proceeded on 27 May 2004, it should only 
proceed on the issue as to whether there had been non-compliance with 
the expenditure condition for the relevant expenditure year and, if it was 
determined by the Warden that there had been compliance, then there 
would be no necessity for any evidence to be presented on the issue of 
sufficient gravity.  If, however, it was determined by the Warden that 
there had been expenditure non-compliance, then the issue of sufficient 
gravity, and evidence relevant to that issue, could be heard and 
determined on a subsequent hearing date.  That information was conveyed 
to Mr Lawton by letter dated 19 May 2004, a copy of which was provided 
to me.  A copy of Mr Lawton's response of 21 May 2004 to that letter was 
also provided to me.  In his response, Mr Lawton indicated that the 
application to strike out the particulars would be opposed, that his client 
would object to the matter proceeding on a restricted issue basis and that 
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further instructions were being sought as to whether or not the whole 
matter should be adjourned. 

5  When the hearing was called on before on 27 May 2004, 
Mr Workman formally made application to strike out the particulars of 
plaint that referred to expenditure claimed in previous years.  The 
application was based on the relevance of the particulars and upon the 
lateness of the time when they were provided.  Mr Lawton indicated that 
his client was prepared to consent to an adjournment of the hearing of the 
matter.  He agreed that two days would be necessary to complete the 
hearing.  He indicated, however, that he opposed the application to strike 
out the particulars.  I then heard submissions from both counsel. 

SUBMISSIONS 

Submissions on Behalf of the Applicant/Defendant 

6  Mr Workman made reference to the provisions of s 98 of the Mining 
Act 1978 (WA) ("the Act").  He said that it was apparent from the 
wording of s 98(2) that plaints for forfeiture brought under s 98(1) were 
expressly concerned only with expenditure for the expenditure year that 
last ended prior to the date on which the plaint was lodged (except where 
the plaint is lodged during the subject expenditure year).  He referred to 
s 98(4)(a) which says that when a Warden finds the tenement holder has 
not complied with "… such requirements as are mentioned in 
subsection (1) …", then the Warden may recommend forfeiture or impose 
a penalty or dismiss the forfeiture application.  It is submitted by counsel 
that the presence of the words "such requirements" therein is a reference 
only to non-compliance with expenditure for the year that is the subject of 
the plaint for forfeiture.  A similar interpretation is argued for the words 
"such requirements", which appear in subs 98(5). It is said that they must 
have a similar meaning in the context of the qualification contained in that 
subsection, namely, that the Warden is not to make a recommendation for 
forfeiture unless satisfied that the non-compliance with such requirements 
is of sufficient gravity to justify forfeiture.  It is said that the Warden can 
only give consideration to whether or not the expenditure non-compliance 
is of sufficient gravity to justify the forfeiture if the Warden is satisfied 
that for the year the subject of the plaint there has been such non-
compliance.  It is said that s 98 thereby effectively provides a cut-off date 
beyond which claimed expenditure cannot be attacked.  It is said that what 
the plaintiff wants to do in the present case is to allege non-compliance in 
a particular year, but to attack previously claimed expenditure items and 
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amounts.  Mr Workman made reference to the decision of the South 
Australian Supreme Court in Pacminex (Operations) Pty Ltd v 
Australian (Nephrite) Jade Mines Pty Ltd (1974) 7 SASR 402.  In that 
case the Court was required to give consideration to the provisions of 
s 69(1) of the Mining Act 1971-1972 (SA) which provided that the 
Warden's Court could make an order for forfeiture of any mineral claim or 
precious stone claim, but could not make such an order "… unless the 
court is satisfied that the requirements of this Act in relation to the claim 
have not been complied with in a material respect and that the matter is of 
sufficient gravity to justify the forfeiture of the claims".  The Warden in 
that case made a forfeiture order in respect of a claim.  On appeal from 
that decision, Wells J said (412): 

"The court must first be satisfied that the requirements of the 
Act in relation to the claim have not been complied with 'in a 
material respect'.  In determining that issue the court will 
naturally have regard to the regulations invoked, to the 
circumstances immediately relevant to the alleged non-
compliance, and, in particular, to whether the breach is 
something more than merely trivial or technical.  The court 
must next be satisfied that the 'matter' is 'of sufficient gravity to 
justify the forfeiture of the claim'.  The 'matter' referred to, in 
my opinion, is not equivalent to the breach proved.  If it was the 
word 'breach' would have been used instead.  The word 'matter' 
was chosen, in my view, to impress upon the court the necessity 
of considering, not only the breach and the facts directly 
bearing upon it, but also the events leading up to the breach, 
the conduct of the parties and the actual and potential 
consequences of the breach and of the forfeiture sought, having 
regard, throughout, to the object and policy of the Act.  In this 
connection, the word 'sufficient' must especially be borne in 
mind and its full implications recognised; whatever may be 
urged in support of the existence of a residual discretion the 
language of sub-s. (2) speaks of the court's  being satisfied that 
the matter is of sufficient gravity to justify forfeiture and, to my 
mind, the implication of that language is that the order will 
naturally follow the finding that the court is so satisfied …  The 
order is not to be made unless 'the matter is of sufficient 
gravity'; that is not language apt to limit the bounds of an 
exemption; rather does it represent a final and comprehensive 
set of circumstances, the establishment of which, to the court's 
satisfaction, points to the way in which the court should go." 
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7  Mr Workman submitted that Wells J had drawn a distinction between 
use of the word "matter" and the word "breach".  Mr Workman said that 
the Mining Act (WA) effectively refers to a "breach" in subs 98(5) where 
it uses the words "… non-compliance with such requirements …".  In 
other words, it is said, one can properly insert, in lieu of those words, the 
word "breach".  He observed that subs 98(5) does not say that a 
recommendation shall not be made if, for example, there is non-
compliance with "this Act".  It is said that, therefore, it is not proper to 
take into account any breaches of the Act other than a breach constituted 
by expenditure non-compliance for the year the subject of the plaint. 

8  The difference in wording between subs 98(5), which deals with 
applications for forfeiture of exploration licences or mining leases, and 
subs 96(2), which deals with forfeiture of prospecting licences or 
miscellaneous licences, is referred to by Mr Workman.  Subsection 96(2) 
says that an order for forfeiture may be made if any of the matters 
mentioned in par (a) to (bb) are not complied with or (c) if the tenement 
holder is convicted of an offence against the Act.  The subsection also 
says, however, that a forfeiture order is not to be made "… unless the 
Warden is satisfied that the requirements of this Act in relation to such 
mining tenement have not been complied with in a material respect and 
that the matter is of sufficient gravity to justify the forfeiture of the mining 
tenement".  Paragraphs (a) to (bb) refer to non-payment of rental or 
royalty, non-compliance with any term or condition to which the tenement 
is subject, including expenditure, non-lodgment of work and expenditure 
reports or mineral exploration reports, non-lodgment of additional 
security.   

9  Mr Workman notes that s 96 makes no reference to non-compliance 
with any "requirements" of the Act.  Because of that, it is suggested that, 
arguably, one could look to any relevant provisions of the Act or 
Regulations to decide, in the case of an application for forfeiture under 
s 96, whether or not the "matter" is of sufficient gravity to justify 
forfeiture.  He suggested the reason for that may be that prospecting or 
miscellaneous licences are at the bottom of the tenement hierarchy and 
that exploration licences and mining leases, which are dealt with by s 98, 
are higher up that scale of importance and, therefore, it is the intention of 
the legislation that, in deciding the outcome of an application for 
forfeiture, the Warden and Minister can only look at circumstances 
directly connected with the expenditure requirement for the year the 
subject of the plaint.  It is argued that the words "the case" in subs 98(5) 
mean the case of any expenditure non-compliance for the subject year. 
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10  In that context, Mr Workman made reference to Savage v Teck 
Explorations Ltd, unreported; FCt SCt of WA, 16 September 1988.  In 
that case an application for forfeiture had been lodged alleging 
expenditure non-compliance for the year ended November 1986.  
Five days before the hearing commenced before the Warden the solicitor 
for the plaintiff wrote to the holder saying that expenditure compliance for 
the preceding year would also be put in issue at the hearing.  At the 
hearing an application was made to amend the plaint so as to include an 
allegation of non-compliance with the expenditure requirement for the 
expenditure year ended November 1985.  The Warden refused the 
application.  In his decision on the appeal, Malcolm CJ said that the 
decision of the Warden was entirely correct (p 8).  Kennedy J agreed. He 
also said (3) that at the time when the notice was given that the applicant 
for forfeiture would also seek to rely upon alleged expenditure non-
compliance for the earlier year the Act would not have permitted 
forfeiture plaints to have been lodged for that earlier year. It was argued 
by Mr Workman that in the case now before me the plaintiff, being statute 
barred from lodging plaints for previous years (s 98(2)), seeks to bring 
into the present case the issue of non-compliance with expenditure 
requirements in those previous years and seeks to do that under the 
umbrella of "sufficient gravity".  Mr Workman noted, however, that in 
Savage v Teck (supra) neither the Warden nor any member of the Full 
Court had said that a reference to previous expenditure years in forfeiture 
proceedings could not be relevant. 

11  It was submitted that if the whole expenditure history of a tenement 
the subject of a forfeiture application is relevant, then such history may 
only be in the form of what is recorded in the register and that a plaintiff 
should not be able to attack the integrity of any expenditure which is 
recorded therein as claimed expenditure.  To do otherwise, it is submitted, 
is to, in effect, an endeavour to conduct an audit of expenditure in 
previous years and that raises the question of how far into the past such an 
audit should extend. 

12  Mr Workman submitted that, in any event, there is a discretionary 
basis for a Warden to exclude the particulars insofar as they relate to 
tenement expenditure history.  He said that the discretion should be 
exercised to exclude the particulars because it was in November 2003 that 
the hearing date had been set and that to allow the plaintiff to introduce 
evidence to substantiate those particulars would have the effect that the 
proceedings would now require there to be a full consideration of a total 
of 11 expenditure years for the three tenements rather than three 
expenditure years. 
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13  Concerning his application to split the hearing of the plaint for 
forfeiture into two parts, namely, an initial hearing and determination of 
the issue of compliance or non-compliance with the expenditure 
condition, and if the Warden finds that there has been expenditure non-
compliance, then, secondly, a hearing as to whether or not any such non-
compliance is of sufficient gravity in the circumstances of the case to 
justify forfeiture.  That course is only sought if it is determined by me that 
the particulars complained of should not be struck out. 

Submissions on Behalf of the Plaintiff 

14  Mr Lawton argued that the words "… in the circumstances of the 
case …" have the effect of opening up the consideration of matters much 
wider than merely non-compliance with the expenditure condition for the 
year the subject of the plaint.  Concerning the reliance placed by 
Mr Workman upon the abovementioned passage from the case of 
Pacminex (supra), Mr Lawton observed that the provisions of s 69(2) of 
the Mining Act 1971 (SA), namely, that the Warden is not to make a 
forfeiture order unless "… the court is satisfied that the requirements of 
this Act … have not been complied with in a material respect and that the 
matter is of sufficient gravity to justify the forfeiture …", are not as wide 
as the words used in s 98(5) of the Western Australian Act, namely, 
"… unless the warden is satisfied that the non-compliance … is, in the 
circumstances of the case, of sufficient gravity to justify the forfeiture".  
What that means, he says, is that under the Western Australian Act the 
Warden can take into account anything that is relevant and not just the 
requirements of the Act.  He suggested that if the argument of the 
defendant is taken to its logical conclusion, then it would have the effect 
that a tenement holder whose minimum expenditure requirement was 
$10,000 and who had not spent anything in the year the subject of the 
plaint but had spent $2,000,000 on the tenement in the previous year 
could not have the Warden take that the expenditure of the previous year 
into account. 

15  Concerning the provisions of s 96(2), which says that the Warden is 
not to make an order for forfeiture of a prospecting or miscellaneous 
licence unless the Warden is satisfied that "… the requirements of this Act 
… have not been complied with in a material respect …" it is argued that 
it is expressed in that way simply because subs 96(2) says that an order 
for forfeiture may be made if any one of a number of specified types of 
non-compliance with various provisions of the Act and Regulations is 
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established.  In comparison, however, s 98 is concerned only with 
expenditure non-compliance as a basis for forfeiture. 

16  Mr Lawton submitted that in Savage v Teck (supra) the Court was 
concerned with the making, at a late stage in the proceedings, of an 
application which, had it been allowed, would have resulted in a very 
significant change to the case which the defendant would have to meet 
and, further, that a plaint for the previous expenditure year could not have 
been independently lodged at that time because such lodgment was by 
then statute barred. 

17  Reliance is placed by the plaintiff on what is said by Michael Hunt in 
"Mining Law in Western Australia" (3rd ed) at 10.2.9.3 where the author 
has made reference to the decision of Warden Reynolds SM in the matter 
of Craig v Spargos Exploration NL (unreported; Warden's Court 
Leonora; 22 Dec.1986, Vol.2, Fol.23) and then made further comments.  
Warden Reynolds said in that case: 

"Subsection 98(5) thus impresses upon the Warden the necessity 
of considering not only the non-compliance and the facts 
directly bearing upon it, but also the events leading up to the 
non-compliance, the conduct of the parties and the actual and 
potential consequences of the non-compliance and of the 
forfeiture sought, having regard throughout to the object and 
policy of the Act." 

18  Mr Hunt noted that in that case the events leading up to the non-
compliance included a total of $4,900,000 having been expended over the 
previous few years when the annual expenditure requirement for each of 
those years was $38,300.  The author commented that the Warden had 
also noted that the defendant had a fresh programme of exploration 
planned for the ground and that the Warden had considered the plans and 
proposals of the parties to the proceedings.  There is also a reference in 
Mining Law in Australia to the case of Majeed v Briggs & Schulda 
(1988) 7 AMPLA Bull 146 where the Warden said that, as a general 
principle, emphasis should be on the nature and extent of non-compliance 
with the expenditure requirement and not on future proposals by either the 
tenement holder or the plaintiff. In a recent decision in the matter of Rose 
v Goldtime Australia Pty Ltd [2004] WAMW 8, Warden Edwards SM 
also made reference to Majeed's case and noted that that was a case in 
which the Warden considered the filing of untrue and misleading annual 
expenditure reports was a factor justifying forfeiture.  The untruthful and 
misleading reports related to the year the subject of the plaint.  
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19  Mr Hunt continued (10.1.9.3) to make mention of other cases which 
had been heard by Wardens where future plans on the part of the tenement 
holder for years beyond the year the subject of the forfeiture plaint were 
taken into account by the Warden.  The author has also referred 
(p 151 - 152) upon the case of Finn v Square Gold & Minerals Ltd  
(unreported; Warden's Court Southern Cross; 3 Oct.1986, Vol.2, Fol.36) 
where there had been no expenditure for four years, no reports filed, no 
exemptions sought and there was no evidence given by the tenement 
holder.  All of those factors contributed to a finding of sufficient gravity 
leading to a recommendation for forfeiture. 

20  In respect of the arguments of Mr Workman going to the exercise of 
the discretionary power to not permit the plaintiff to rely upon the 
particulars furnished because of the lateness of service of those 
particulars, Mr Lawton observed that it was in November 2003 that the 
matter had been listed for hearing in May 2004, that at that time the 
tenement holder had been represented by counsel (although not 
Mr Workman) and that particulars had never been formally sought until 
7 April 2004.  The motion seeking directions as to particulars was heard 
on 14 April and the particulars were provided by 17 April. 

21  Mr Lawton opposed the splitting of the hearing.  He said that it was 
his client's objective to demonstrate the unreliability and lack of 
credibility of the most recently lodged Form 5's on the basis of what had 
been claimed in the previously filed Form 5's.  That, he submitted, is 
evidence that will go to the question not only of sufficient gravity but also 
to the issue of whether or not there had been a breach of the expenditure 
condition and the extent of the breach.  He submitted that it would not be 
appropriate to separate the matter into two hearings, as suggested by 
counsel, because the respective issues and the particulars and the evidence 
relating thereto are so closely connected. 

WARDEN'S DECISIONS 

Rose v Goldtime Australia (supra) 

22  This was a case recently dealt with by Warden Edwards SM.  The 
Warden found (par 20) that the Form 5 which had been lodged by the 
holder of the mining lease that was the subject of the plaint for forfeiture 
then before the Warden was false.  The Warden also noted (par 24) that 
future plans of the holder for the grant were vague and imprecise and 
unlikely to come to fruition in the foreseeable future.  She received 
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evidence concerning the expenditure history of the tenement for the 
four years prior to the year the subject of the plaint.  That history revealed 
that there had been a total claimed expenditure of $554,000 that exceeded 
the minimum expenditure requirement of $120,000.  The Warden said 
(par 43) that she considered that "the circumstances of the case" in the 
subsection: 

"… enable (d) the Warden to take into account things which 
have occurred and have affected the tenement or the tenement 
holder not only during the year the subject of the plaint, but, in 
addition, during any material period prior to the 
commencement of the plaint then before the Warden.  Likewise I 
consider that the Warden may also properly take into account 
matters connected with the tenement and the tenement holder 
that have arisen between the end of the tenement year the 
subject of the plaint and the hearing of the plaint.  The Warden 
may also take into account plans which the tenement holder 
may have for the future concerning the tenement but in doing so 
would, in all cases, be obliged to assess the reasonableness of 
such plans and the likelihood of their ever being carried out." 

23  With respect, I agree with the Warden.  Her comments are consistent 
with those made by other Wardens concerning the interpretation and 
effect of s 98(5) of the Act. 

Turnbull v Australian Metallic Resources NL [2000] WAMW 2 

24  In that case, concerning s 98(5) of the Act, I said (para 26): 

“I consider that for purposes of Section 98(5) of the Act, “the 
circumstances of the case” enable the Warden to take into 
account things which have occurred and have affected the 
tenement or the tenement holder not only during the year the 
subject of the plaint, but, in addition, during any material 
period prior to the commencement of the year the subject of the 
plaint then before the Warden.  Likewise, I consider that the 
Warden may also properly take into account matters connected 
with the tenement and the tenement holder that have arisen 
between the end of the tenement year the subject of the plaint 
and the hearing of the plaint.  The Warden may also take into 
account plans which the tenement holder may have for the 
future concerning the tenement but in doing so would, in all 
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cases, be obliged to assess the reasonableness of such plans and 
the likelihood of the plans ever being carried out.” 

25  I still hold those views that I expressed in Turnbull.  In the matter of 
Bushjet Pty Ltd v Dragon Resources Ltd & Anor [2001] WAMW 15, 
Warden Nicholls SM referred to and agreed with those comments.  At the 
end of his report and recommendation in the Bushjet matter 
Warden Nicholls SM, having found that part of the Form 5 wherein 
claimed expenditure of $51,170 for 26.1 line kilometres of gridding (out 
of a total expenditure claim of $76,292) was false and misleading, said: 

"Anything less than honest and accurate information in a 
Form 5 is unacceptable and against the public interest; false 
reports undermine the integrity and self-policing nature of the 
Act.  As mentioned previously, Regulation 22(2) makes it an 
offence for a person to knowingly give false or misleading 
information in a material respect in a Form 5 expenditure 
report.  Therefore, the non-compliance is, in the circumstances 
of the case, of sufficient gravity to justify forfeiture because of 
the false report for the year ended 20 May 1999 from the 
tenement holder." 

26  It should be noted the plaint then before the Warden was for the 
expenditure year ended 20 May 2000. 

27  It has long been the practice for parties to proceedings for forfeiture 
before the Warden to be permitted to introduce evidence of the 
expenditure history of the subject tenement and to invite the Warden to 
draw from that history inferences concerning the issue of whether or not 
in the circumstances of the case forfeiture was justified.  Such evidence 
and such submissions very often relate to the question of whether or not 
expenditure claimed in the subject year is false.  I consider that the 
plaintiff in this matter should be permitted to rely upon the particulars and 
to introduce evidence in support of the particulars to which the defendant 
objects.  I consider that it would be inappropriate to divide the hearing of 
the plaints in the manner suggested by Mr Workman.  My reasons for so 
concluding are as follows. 

28  The expenditure history of the subject tenements is relevant to the 
question of sufficient gravity.  Credibility of witnesses called on the part 
of the defendant is relevant not only to the issue of sufficient gravity but 
also to the issue of non-compliance with the expenditure condition during 
the year the subject of the plaint.  The notice of defence that has been filed 
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contains a denial of failure to comply with the expenditure requirements 
for the subject tenements during the relevant expenditure year.  The 
defence also contains a statement that, in each instance, the tenement 
holder has expended a specified amount during the subject year on the 
subject tenement.  The plaints allege that there has been a total non-
compliance with expenditure requirements during the year in question.  
The initial particulars provided by the plaintiff allege that none of the 
work in respect of the claimed expenditure was done, that nothing other 
than rental expenditure was incurred and that some items of claimed 
expenditure were not incurred in connection with mining or mining 
operations on the subject tenement.  The further and better particulars also 
allege, in connection with the issue of sufficient gravity, that a false 
expenditure claim has been made for the subject year, that no expenditure 
had been made or incurred in the previous expenditure year or years and 
that in previous years false expenditure claims have been made.  In its 
supplementary further and better particulars of the plaint previous 
expenditure years in respect of which it is said that claimed expenditure 
was false are particularised. 

29  I consider that non-compliance with the expenditure requirement 
concerning any previous year in the life of a tenement may be a relevant 
circumstance of the case and, therefore, relevant to the issue of sufficient 
gravity.  I do not accept the submission of Mr Workman which was to the 
effect that any inquiry or evidence concerning past expenditure should be 
limited to an examination merely of claimed expenditure as disclosed in 
Form 5's that have been lodged.  I consider that any tenement holder who 
has lodged Form 5's that are false and has thereby potentially protected 
the tenement from plainting by persons who may otherwise have relied 
upon the absence of any reported expenditure or upon reported under 
expenditure as a basis for applying for forfeiture should be able to, in 
effect, hide behind that falsity and to thus present to the Department, and 
to the Warden or a Minister in later plaint proceedings, the appearance of 
compliance in the past.  I consider it to be consistent with the self-policing 
policy of the legislation that if it is later discovered that false Form 5's 
have been lodged then a plaintiff with such knowledge and with 
admissible evidence to support it should, in proceedings for forfeiture, be 
permitted to present such evidence to the Warden in order to rebut any 
claim or evidence produced on the part of the tenement holder to the 
effect that one of the circumstances of the case is that there has been a 
history of expenditure compliance.  Such an approach is, in my opinion, 
consistent with the compulsory reporting requirements of the legislation.  
Those reporting requirements relate to disclosure by tenement holders of 

2004WAMW14.doc   (CES) Page 15 



[2004] WAMW 14 
CALDER SM 

the nature of, the results of and the location of mineral exploration and 
exploitation within the State.  Such information is of extreme importance 
to the overall economic development and well being of the State.  The 
establishment and maintenance of the integrity of the reporting system is a 
very important part of the administration of the mining of minerals in the 
State. Proof of the preparation and lodgement of false information to the 
Department in a Form 5 in previous years may be relevant to the 
determination of the credibility of a witness called by the holder of the 
plainted tenement and to the issue of the reliability of evidence concerning 
expenditure claimed during the year that is the subject of a plaint. 

30  The overall policy of the Act concerning the retention of ground the 
subject of mining tenements by only those who actively prospect and 
explore and mine such ground is supported by the reporting requirements 
which are placed upon each tenement holder.  Honesty on the part of 
those reporting, as required by the Act, is an essential requirement and 
obligation.  That is in part demonstrated by the fact that reg 16, reg 22 and 
reg 32, all of which provide for the filing of Form 5 reports, state that it is 
an offence for any person to include in such reports any information that 
is known by that person to be false or misleading in the material respect. 

31  Where there has been no claimed expenditure by virtue of Form 5 
reports not having been lodged in years preceding the expenditure year the 
subject of a plaint, it would be open to a plaintiff to prove that fact - in 
most cases by production of the tenement register.  The register is, 
however, not the only means by which such non-expenditure could be 
proved.  For example, it could be admitted by the tenement holder.  It 
could also be proved by the calling of evidence in a case where the 
plaintiff considered it was more appropriate to do that rather than rely 
upon the Warden or the Minister drawing the appropriate inference from 
the non-lodgment of a Form 5. 

32  In the present case, if the plaintiff is successful in establishing that 
false Form 5's have been lodged in previous years, then that may well 
provide a foundation for the plaintiff to attack the credibility of any 
witnesses called on behalf of the tenement holders or the credibility or 
integrity of any records produced by the holder in an endeavour to 
establish the truthfulness of the challenged claimed expenditure for the 
years the subject of the plaints. 

33  While I accept that, as Mr Workman said, the calling of evidence 
concerning claimed expenditure for previous years will necessitate a 
considerable amount of extra time being devoted to preparation for the 
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hearing and to the hearing of the matter, I do not accept that that is a 
reason in this case for not allowing the allegations to be made and pursued 
or for not allowing the evidence to be presented or for not taking the 
evidence into account in the determination of the issue of what, if any, 
expenditure was incurred during the year the subject of each plaint and, if 
non-compliance is established, in the determination of  the issue of 
sufficient gravity. 

RULINGS 

34  For the above reasons, the motion to strike out the particulars is 
dismissed.  The application to adjourn the hearing and determination of 
that part of the plaint concerning the issue of sufficient gravity pending 
hearing and determination of the issue of expenditure non-compliance is 
refused. 
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