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Objection: 
 
Applications existing for miscellaneous licence same or similar purposes, 
application for miscellaneous licence located on Crowns lands, tenements, held 
or controlled by applicants, application encroaching upon exploration licence, 
miscellaneous licence may unduly interfere with objectors’ activities and 
applicants failing to comply with Mining Act and Regulations 
 
 
Legislation: 
 
Mining Act 1978, section 42(3), section 91(7), section 94A, section 111A and 
section 117.  
Mining Regulations 1981, r42b and r42B(n) 
 
Result: 
 
Objections dismissed. Miscellaneous Licences are granted. 
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Counsel: 
 
Mr D Martino for the Applicants 
Mr M Workman for the Objectors 
 
Solicitors:  
 

Mr D Martino was instructed by Allens  
Arthur Robinson Lawyers  
40 The Esplanade 
PERTH WA 6000 

 
Mr Workman was instructed by 
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INTRODUCTION 
 
1. Robe River Iron Associates has made application for the grant of 

Miscellaneous Licences 47/127 and 47/128. The holders or Applicants 
of Mining Tenements affected by Miscellaneous Licences M47/127 or 
47/128 are Fortescue Metals Group Limited, FMG Pilbara Pty Ltd, 
Independence Gold NL and Hamersley Exploration Pty Ltd. 

 
2. Miscellaneous Licence number ML47/127 was sought of the purpose 

of construction of a camp and access track to provide access to the 
mine site on mining leases which are owned by the Applicants to 
enable material to be removed from the mine site. 

 
3. Miscellaneous Licence ML47/128 is sought for the purpose of 

constructing a railway line to provide access to the mine site on the 
leases that are owned by the Applicants. 

 
Both the Miscellaneous Licences referred to above are for the 
temporary purpose for either the construction of the camp and access 
track or the construction of the railway line. 

 
4. The land applied for in the application is subject to existing leases or 

applications for mining tenements, namely Application E47/1303 and 
E47/1333 held by Fortescue Metals Group, Application E47/1353 
held by FMG Pilbara Pty Ltd, E47/1205 and E47/1245 held by 
Independence Gold NL and E47/47, E47/536 and E47/720 held by 
Hamersley Exploration Pty Ltd. 

 
5. The Objectors to the Miscellaneous Licence applications, the subject 

of these proceedings, are Fortescue Metals Group Limited and FMG 
Pilbara Pty Ltd. The original objections were amended during the 
course of the proceedings in the expedited hearing in the Karratha 
Wardens Court on the 21st day of April 2004. The original objections 
to Miscellaneous Licence 47/127 were for the following reasons: 
I. Application for Miscellaneous Licence 47/127 encroaches upon 

Exploration Licence 47/1333; 
II. Activities undertaken on Miscellaneous Licence 47/127 may 

unduly interfere with the Objectors’ activities on the above 
Exploration Licence; and 

III. The Applicant for the Miscellaneous Licence 47/127 has failed to 
comply with the Mining Act 1978 and Regulations there under. 
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Application for Miscellaneous Licence 47/128 was objected to by the 
Objectors for the following reasons: 
I. Application for Miscellaneous Licence 47/128 encroaches upon 

Exploration Licence 47/1303; 
II. Activities undertaken on Miscellaneous Licence 47/128 may 

unduly interfere with the Objectors’ activities on the above 
Exploration Licence; and 

III. The Applicant for Miscellaneous Licence 47/128 has failed to 
comply with the Mining Act 1978 and Regulations there under. 

B  
Miscellaneous Licence 47/128 was also objected to by FMG Pilbara 
Limited for the following reasons: 
I. Application for Miscellaneous Licence 47/128 encroaches upon 

the Exploration Licence 47/1353; 
II. Activities undertaken on Miscellaneous Licence 47/128 may 

unduly interfere with the Objectors’ activities on the above 
Exploration Licence; and  

III. The Applicant for Miscellaneous Licence 47/128 has failed to 
comply with the Mining Act 1978 and Regulations there under. 

During the proceedings the counsel for the Objectors made an 
application to amend the objections pursuant to section 111(A) of The 
Mining Act 1978. 
The application was partially successful in that I allowed the 
Applications to amend to include that in regard to both Miscellaneous 
Licence Applications, 47/127 and 47/128, that the Applicants have 
existing Miscellaneous Licences for the same or similar purposes;  and  
(b), the facilities proposed pursuant to the application for 
Miscellaneous Licence 47/127 could be located on Crown land or on 
tenements held, or controlled by the Applicants. 

 
6. The objections raised questions concerning the interruption with the 

operation of the Objectors’ Exploration Licences, failure to comply 
with the Mining Act 1978 and Regulations there under, and the size of 
the Miscellaneous Licence area sought as being far in excess of that 
required to meet the proposed reasons for the capital Miscellaneous 
Licence sought by the Applicants, that the Applicants had existing 
Miscellaneous Licences for the same or similar purposes and that the 
facilities proposed pursuant to the application could be located on 
Crown land or other tenements held or controlled by the Applicants. 
No evidence was called on behalf of the Objectors. 
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7. The history of the application for Miscellaneous Licences is that the 
applications were filed with the Mining Registrar on the 12th day of 
January 2004 in Karratha, seeking Miscellaneous Licences number 
47/127 and 47/128. 
The railway line to be built along the boundary of Hamersley Iron 
Special Lease is the basis upon which 47/128 is sought. The area that 
will adjoin PMG Pilbara Pty Ltds’ proposed EL47/1357 is 2 
kilometres in length. The work to be preformed on this area while the 
line is being constructed will cover 0.05 square kilometres. 
The area that the construction camp and access track will be situated, 
the subject of application 47/127, will cover approximately 0.3 of the 
square kilometres. This represents less than 0.15% of the area the 
subject of FMG’s proposed tenement. 

 
Evidence at the Hearing 
 
8. The Applicants gave evidence by calling three witnesses, Graeme 

Philip Spalding, James William Weekes and Robert Gordon 
Vanselow. Their evidence was also the subject of affidavits that were 
submitted in these proceedings. 
 
Mr Spalding gave evidence that the construction camp is scheduled to 
be commenced at Weelumurra on the 1st day of June 2004 and that the 
construction camp was required for the duration of the project to the 
end of May 2006. It will consist of 260 accommodation rooms, central 
facilities such as laundries, kitchen/mess, an administration office, 
communication rooms, shop, wet mess and bar, garden, gymnasium, 
recreation building, TV, internet and public telephone facilities, ice 
machine, linen stores, multiple sports court and swimming pool. 
He further went on to give evidence stating that during the month of 
September 2004 preparatory works for the main construction works 
were scheduled to be undertaken. These preparatory works include 
tasks such as erection of fences, building fenced areas in which fuel 
and equipment can be stored, preparation of areas along the route of 
the track to the construction materials such as sleepers, rail and 
ballast. 
His evidence further went on to state that diverting the rail around the 
area the subject of FMG’s proposed Exploration Licence would result 
in: 
a) Very substantial additional costs and delays being incurred; 
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b) The loss of advantage from government, environmental, heritage 
and pastoral station owner perspectives of using the existing 
infrastructure; and 

c) The loss of ability to interchange trains at the Rosella Siding. 
Robert Gordon Vanselow gave evidence on behalf of the Applicant 
and indicated that the costs of building a single track main line railway 
through the country like the Possum to Rosella section of the HI rail 
line on average is approximately 1.5 to 2 million dollars (Australian) 
per kilometre of track depending on the terrain and the complexity 
involved. 
Division 5 of the Mining Act 1978 provides for the grant of a 
Miscellaneous Licence. By section 91(1) the Warden may grant an 
application for a Miscellaneous Licence. Where an objection is 
lodged, the application is to be heard and determined in open court. 
See section 92 & 42(3) of  the Mining Act 1978. 
In determining whether to grant the application, the Warden is to have 
regard to whether the Applicant has complied with the relevant 
provisions of the Act and the Regulations. 
In determining whether to grant an application, not withstanding non-
compliance, the Warden is to have regard to; 
a) Whether any party has suffered any prejudice; and 
b) The public interest in ensuring that rigidity in insisting on strict 

compliance does not cause public injustice and result in failure to 
achieve the objects of “the Act”. 

The Warden has the power to grant a Miscellaneous Licence over an 
existing tenement and to grant another tenement over a Miscellaneous 
Licence, see sections 91(7) and section 94A of the Mining Act 1978. 
A Miscellaneous Licence may be granted for one or more of the 
purposes described in section 91 of the Act and Regulation 42B of the 
Regulations provided a number of purposes for which a Miscellaneous 
Licence may be granted including a road, pipeline, power line, a 
tunnel or bridge. Regulation 42B (n) provides that a Miscellaneous 
Licence may be granted for any purpose directed connected with 
mining operations approved by the Director of Mines. 
A Miscellaneous Licence does not give exclusive rights to land the 
subject of a Miscellaneous Licence and another tenement may be 
granted over the area of the Miscellaneous Licence. See section 94A 
of the Mining Act 1978.  
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The Objectors’ Submissions 
 
9. Robe River Iron Ore Associates (the Applicants) have applied for a 

Miscellaneous Licence to duplicate approximately 100 kilometres of 
existing Hamersley Iron rail line from Tunkawanna Creek to Rosella 
Siding. The Applicants plan to use the duplicate railway line to 
transport ore from the West Angelas Mine. That mine currently has a 
normal capacity of 20 million tonnes of ore per annum. Currently 
there are approved proposals under the Robe River Agreement to 
manage and operate the West Angelas Mine by increasing the 
production rate of that mine to 25 million tonnes per annum. The West 
Angelas Mine is situated on Mining Lease 248SA (West Angelas 
Lease). The Applicants for Miscellaneous Licences L47/127 and 
L47/128 constitute the current Participants of the Robe River Iron 
Associates Joint Venture. The Applicants are the respective successors 
and the assignees of the Joint Venture interest held by the Participants 
referred to in the sublease. The West Angelas Mine is situated within 
the area of the sublease. 

 
The Effect of the Duplicate Rail Line on the Objectors 
 
10. The Possum to Rosella section of the proposed rail line is 

approximately 20 kilometres in length. 
It is proposed that the duplicate rail line is to be built in part on the 
land that is the subject of HI Special Licence 3116/4892. The length of 
the proposed duplicate railway line that adjoins the proposed 
Exploration Licence E47/1353 is less that 2 kilometres. 
The duplication project will be completed in two stages. The first 
stage is to be completed from the Pelican Siding to the Rosella Siding 
(Southern Section). The second stage that is to be completed is the 
section from Pelican Siding to Tunkawanna (Northern Section). The 
Southern Section is scheduled  to be completed by the 21st day of 
December 2005.The Northern Section is to be completed by the 
second quarter of 2006. 
The Applicants propose that the construction camp at Weelumurra will 
be erected within the Miscellaneous Licence 47/127. The construction 
camp will only occupy a small area of the proposed Mining Lease. 
The Applicants have proposed a larger licence area as a precautionary 
measure in the case that the chosen site is found for some reason not to 
be suitable for the construction camp. The construction camp in 
scheduled to commence erection at Weelumurra on the 1st day of June 
2004. The construction camp is required for the duration of the project 
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that is, to the end of May 2006. The construction site will consist of 
260 accommodation rooms and so on. 
An existing road from the HI rail line to the north of the proposed site 
and the construction camp will be used. A short track running from the 
road to the construction camp will also be made.  
The construction camp was scheduled to be demobilised at all areas 
including the area the subject of the access track and the track is 
scheduled to be rehabilitated by May 2006. 

 
Summary of Applicants’ Submissions 
 
11. In summary, the Applicants submit that the application for 

Miscellaneous Licence 47/127 would temporarily be used for the 
purpose of a construction camp and access track and the application 
for Miscellaneous Licence 47/128 will temporarily be used for the 
purpose of constructing a railway line. 
The Applicants refute the allegations of the Objectors that the 
activities undertaken on the Miscellaneous Licences “may unduly 
interfere with the Objector’s activities” on the area the subject of the 
applications for Exploration Licences 47/1303, 47/1333 & 47/1353. 
The Applicants submit that the areas subject to the Miscellaneous 
Licences would encroach upon the areas to be the subject of the 
Objector’s interests and the land will only be used temporarily and 
while the railway line is constructed, and it does not appear that the 
grant of licences will interfere unduly or at all with the Objectors’ 
interest or in respect of any activities the Objectors may in due course 
wish to undertake once the Exploration Licences have been granted. 
It is further contended by the Applicants that the Objectors have failed 
to identify any respect in which it is said that the grant of 
Miscellaneous Licences may interfere with the activities to be 
undertaken under the proposed Exploration Licences which supports 
the argument that the grant of Miscellaneous Licences will not 
interfere with such activities. 

 
L47/128 
 
12. It is further submitted by the Applicants that the railway line will be 

built along the boundary of the Hamersley Iron Special Lease. The 
area where the line will be adjoining the Objector’s proposed 
DL47/1353 is only 2 kilometres in length and the work to be 
performed in this area while the line is being constructed will cover 
0.05 square kilometres. 
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Further, the area on which the works will be performed is within 100 
metres of the substantial improvement comprising Hamersley Iron’s 
existing railway line, and as such will not be included in the grant of 
the Objectors’ proposed Exploration Licence. 
Further, it is contended by the Applicants that the area on which the 
works will be performed represents less than 0.05% of the area the 
subject of the proposed tenement and less than 0.001% of the total 
area the subject of the application or tenements held by FMG Group. 
Further, it is contended by the Applicants that all  the works by the 
Applicants on the area are scheduled to be completed by December 
2005. Therefore there is no prospect that FMG will not be able to plan 
it’s exploration activities so that they will not be interfered with by the 
activities to be carried out by the Applicants. 
It is further contended by the Applicants that there is no evidence to 
show whether FMG Pilbara’s tenement will be granted within the 
period during which these works will be carried out. 

 
L47/127 
 
13. The Applicants contend that the area where the construction camp and 

access track will be situated will cover 0.3 square kilometres. This 
represents less than 0.15% of the area the subject of FMG’s proposed 
tenement and 0.004% of the total area the subject of the applications 
or tenements held by FMG Group. 
All works on the area are scheduled to completed by May 2006. 
Therefore there is no prospect that FMG will not be able to plan their 
Exploration activities so that they would not be interfered with by the 
activities to be carried out by the Applicants. 
It is further contended by the Applicants that there is no evidence to 
show whether the Objectors’ tenement will be granted within the 
period during which the works will be carried out by the Applicants. 

 
CONCLUSION 
 
14. The grant of a Miscellaneous Licence may not confer rights which 

injuriously affect the rights of the holder of the underlying tenement.  
The Warden is entitled to take into account the current and 
prospective operations on the underlying tenement subject to the 
overriding consideration of whether the grant of the Miscellaneous 
Licence would or would not promote the object of the Act, namely, 
the encouragement of mining. 
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The grant by a Warden or a Mining Registrar of a Miscellaneous 
Licence provides the Applicant with the right to use the land the 
subject of the grant for the purposes described under the Licence, and 
therefore the proprietary interests in that land. The rights of the 
Objectors in this case are not likely to be affected by the grant of a 
Miscellaneous Licence.  
The Applicants have proceeded with the application for the grant of a 
Miscellaneous Licence as referred to herein in accordance with the 
requirements of the Mining Act 1978. The Objectors have failed to 
establish that the grant of the Miscellaneous Licences are likely to 
unduly interfere with it’s mining operations. 
I find that the Applicant has not acted contrary to the Mining Act 1978 
and, further, that it has not acted contrary to the public interest. 
For the reasons set out I dismiss Objection KR31/034 (as amended) to 
Miscellaneous Licence application 47/127 and I dismiss objections 
KR34/034 (as amended) and KR33/034 (as amended) to 
Miscellaneous Licence application 47/128 and grant the application 
for Miscellaneous Licences 47/127 and 47/128.  

 


