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THE PROCEEDINGS 

1  Two plaints for forfeiture have been lodged by Rivergold 
Exploration Pty Ltd ("the plaintiff").  The plaintiff seeks forfeiture of 
exploration licences 69/1069 and 69/1070 ("the tenements").  Resource 
Mining Corporation Ltd, formerly known as Cobra Resources Ltd ("the 
defendant"), was the holder of the tenements at all material times.  The 
ground upon which forfeiture is sought in each case was non-compliance 
with the expenditure condition for the year ended 31 October 2002.  
Evidence was presented on behalf of the plaintiff over two days.  At the 
conclusion of the hearing of that evidence the defendant said that it 
wished to submit that it had no case to answer in respect of both plaints.  
The defendant had not called any evidence by then and the plaintiff 
argued that before any no case submission was made the defendant should 
be required to elect to not call any evidence.  I heard argument about that 
issue and delivered extempore reasons in which I ruled that the plaintiff 
was to make such an election if it wished to make a no case submission.  
After delivering those reason I agreed, at the request of counsel, to later 
publish written reasons.  Those reasons are set out below. 

PROCEDURE ON A NO CASE SUBMISSION 

2  Both parties referred me to a number of judicial decisions and to 
authoritative texts. 

3  In Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, 
unreported; FCt SCt of WA; 16 December 1988 it was made clear by the 
Full Court that in a plaint for forfeiture the onus rests upon the plaintiff to 
prove that there has been an expenditure non-compliance. No form 5 
operations and expenditure report had been lodged for the relevant year. It 
was in that context that the Court discussed the procedure that had taken 
place before the Warden, which included a no case submission having 
been made by the defendant. The Court said (19) that proceedings for 
forfeiture are in the nature of civil proceedings and that there is nothing 
about them that would render a submission of no case inappropriate. The 
Court said: “In a civil case at least the general rule is that the judge or 
magistrate should decline to rule on a submission of no case to answer 
unless the party making it elects to call no evidence… In our view the 
appropriate course for the learned Warden to have adopted was to 
require the defendants to elect whether or not to call evidence before 
entertaining the submission.”  
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4         In his judgment in Re Warden Heaney SM; Ex parte Flint v Nexus 
Minerals NL, unreported; FCt SCt of WA; 26 Feb 1997: Lib.970065 
which was also a case where a Warden had dismissed a plaint for 
forfeiture after upholding the defendant's no case submission, Kennedy J 
(with whom Malcolm CJ and Pidgeon J agreed), noted with approval that 
in Commercial Properties  (supra) the Full Court had made two points 
that were central to Flint’s case. One point was that the onus of proof 
rests upon the plaintiff in an application for forfeiture, notwithstanding 
that the discharge of such an onus involves the proof of a negative.  In 
Flint, as in the case now before me, a Form 5 expenditure report had 
been tendered in evidence and the amount of expenditure claimed 
exceeded the minimum prescribed expenditure.  Kennedy J also gave 
consideration to the meaning of s 98(4)(a) of the Act.  The wording of 
that subsection is the same now as it was in 1993 save that the penalty 
which may be imposed by the Warden has been increased from $5000 to 
$10,000.  The subsection says:” When the warden finds that the holder of 
an exploration licence or lessee of the mining lease has failed to comply 
with such requirements as are mentioned in subsection (1), the warden 
may recommend the forfeiture of such licence or lease, or impose a 
penalty not exceeding $10 000 as an alternative to the forfeiture or 
dismiss the application.”             

             His Honour said: 
"Read literally, subs (4)(a) of s98 empowers a Warden to 
dismiss an application only when he finds that the licensee has 
failed to comply with the expenditure conditions, and there is no 
provision expressly empowering the Warden to dismiss an 
application in a case where he is not satisfied that there has 
been a failure to comply with those conditions.  There was, 
however, no suggestion at the hearing before us that a Warden 
does not have the power to dismiss a plaint where the plaintiff 
fails to satisfy the onus of proof resting upon him and, clearly, 
such a power must exist." 

5  In Flint's case (supra) the applicant for forfeiture before the Warden 
had tendered a Form 5 summary of operations and expenditure in which, 
under the subheading "Overheads", the tenement holder had claimed 
expenditure for specified items, the total amount of which exceeded the 
prescribed minimum expenditure.  There was evidence called on behalf of 
the applicant to the effect that there were no signs of any mining work 
having been carried out on the tenement during the year in question and 
that evidence, being unchallenged, was accepted by the Warden.  In his 
reasons for decision, Kennedy J said (35) that once a Form 5 was 

Document Name:  [2004] WAMW 17 (CES) Page 4 



[2004] WAMW 17 
CALDER SM 

submitted, as in this case, as a statement against interest, the matters in it 
favourable to the respondent's case were also in evidence and that the 
Warden was entitled to treat the whole of the document as evidence of the 
truth of its contents.  No member of the Full Court in Flint's case, 
however, made any comment at all as to the procedure followed by the 
Warden in the upholding by the Warden of the respondent tenement 
holder's no case to answer submission which was based upon the 
applicant for forfeiture having failed to show that the expenditure 
condition had not been complied with.  Nothing was said by the Court 
about the proper procedure to be followed by a Warden in dealing with a 
no case submission. In particular, nothing was said about whether or not a 
Warden should give consideration to requiring the respondent to elect to 
not call evidence before the no case submission is heard. 

6  In his decision in BHP Steel (RP) Pty Ltd t/as BHP Reinforcing 
Products v ABB Engineering Constructions Pty Ltd [2001] WASCA 
294, Kennedy J, with whose reasons Wallwork J and Pidgeon AUJ 
agreed, said (7): 

"The general practice in civil cases tried by a judge without a 
jury in Western Australia is for the judge to require a defendant 
who wishes to make a submission of no case to elect whether to 
call evidence, and to decline to rule on the submission until that 
election is made.  The primary reason for this practice is to 
avoid a new trial if an appeal against a decision of no case to 
answer is successful.  The trial judge does, however, have a 
discretion and he or she may, in special circumstances, decide 
not to require the defendant to make an election - see Ralph M 
Lee (WA) Pty Ltd v Fort (1991) 4 WAR 176 at 180." 

7  Kennedy J also made reference to the decision of Young CJ in 
Protean (Holdings) Ltd v American Home Assurance Co [1985] VR 
187.  In that case Young CJ had said that it will not often be right for a 
Judge to allow a no case submission to be made without requiring a party 
wishing to make it to elect to call no evidence except, perhaps, when the 
answer depends principally upon a question of law.  The Chief Justice 
noted that the weight of authority indicates that the practice is the same 
whether the trial be with or without a jury, but that where there is no jury, 
it is a matter of discretion. 

8  Kennedy J made reference also to the decision of Tadgell J in the 
Protean case where his Honour said (237) that where a party indicates 
that it wishes to make a no case submission, there would be three courses 
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open to the Judge other than refusing to hear the submission at all, 
namely, to require an election to give not evidence to be made before the 
no case submission is heard, alternatively, to allow the submission to 
proceed and then, having heard it, decide whether or not the submission 
should be ruled upon without requiring the election to be made and, 
thirdly, to indicate that the submission would be heard and ruled upon 
without requiring the election to be made. 

9  Seaman QC in Civil Procedure: Western Australia; Supreme Court, 
at 34.5.23, after referring to the BHP Steel case and to the Protean case, 
said that the practice of requiring an election is not inflexible and will be 
departed from if the interests of justice are best served by doing so as 
where the case can be decided on a question of law without examining the 
evidence or where an objection to jurisdiction is made.  He cites as 
authority for that proposition Compaq Computer Australia Pty Ltd v 
Merry (1998) 157 ALR 1 at 7 (FCA).  Seaman QC said that the Court 
should not be slow to consider the possibility of taking such a course of 
action where the interests of justice are not compromised and economies 
may be affected.  Concerning the effect of an election to call no evidence, 
Seaman QC said: 

"If counsel for a party intimates clearly and definitely that he or 
she will call no evidence, he or she abandons the right to place 
evidence before the court at that stage or later, even if fresh 
evidence is forthcoming; Hanlon v Wadlow Ltd (1961) SASR 
94 at 99." 

10  In the case of Ralph M Lee (WA) Pty Ltd v Fort (1991) 4 WAR 176, 
referred to by Kennedy J in the BHP case (supra), Anderson J was called 
upon to consider proceedings before the Equal Opportunities Tribunal 
under the Equal Opportunities Act 1984 where a submission that there 
was no case to answer had been made and where the President of the 
Tribunal had not called upon the party making it to elect to not call 
evidence before the submission was heard. Anderson J referred to the 
general rule in civil proceedings, that a decision will not generally be 
given on a no case submission unless the party making it has elected to 
call no evidence.  His Honour said that the practice was not inflexible.  
His Honour also said (180) that the Tribunal was not bound by the 
practices of the Supreme Court. 

11  I was referred to other cases where no case to answer submissions 
had been made to Wardens sitting in Open Court.  In the case of Moorak 
Exploration Pty Ltd v Aucxis Ltd [2001] WAMW 22 I ruled at the 
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conclusion of the evidence for the applicant for forfeiture of an 
exploration licence that I would allow the defendant to make a no case 
submission without requiring it to elect to not give evidence.  In that case 
I said that I was of the view that I was not bound by any rule of practice 
which required me to call for the defendant to make such an election.  
However, I considered that while the Warden may have a discretion in 
that regard, it would not have been appropriate in the case before me to 
require the election to be made.  The case was one where forfeiture of a 
tenement was sought on the basis of non-compliance with the expenditure 
requirement for a named expenditure year.  A Form 5 report that had been 
lodged with the Department was tendered in evidence.  The report 
claimed expenditure in excess of the minimum prescribed amount for the 
tenement for the year the subject of the plaint.  The only evidence 
produced by the applicant for forfeiture as his case was evidence to the 
effect that for a period of over two months after the end of the expenditure 
year no Form 5 had been lodged and no application for a certificate of 
exemption had been lodged.  He tendered a certified search of the 
tenement and a Form 5 report which had been lodged before the plaint for 
forfeiture had been served on the tenement holder.  No evidence was 
given by the applicant that was capable of contradicting any of the 
expenditure items or amounts claimed in the Form 5 report.  The applicant 
was, in effect, inviting the Warden to draw the inference that the timing of 
the lodgment of the Form 5 and the existence of an agreement (between 
the holder of the tenement at the time and the person who subsequently 
became the holder of the tenement) whereby the tenement was to be sold 
was sufficient to enable the inference to be drawn that the expenditure 
claimed had not been expended on the tenement during the year in 
question.  I concluded that the evidence which the applicant relied upon 
was incapable of supporting a finding that there had been expenditure 
non-compliance during the year in question.  I ruled that there was no case 
to answer and dismissed the plaint. 

12  In the matter of PGM Explorations Pty Ltd v Taipan Resources NL 
[2003] WAMW 4 Warden Sharratt SM considered a no case to answer 
submission made by the defendant tenement holder in response to 
evidence called by the applicant for forfeiture.  The Warden heard and 
ruled upon the no case submission.  There is no indication in the Warden's 
reasons as to whether or not the defendant was required to elect to not 
give evidence before the no case submission was heard. In any event, the 
Warden, having ruled against the no case submission, then heard evidence 
from the defendant. 
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13  In the matter of Morellini v IPT [2002] WAMW 8 I heard a no case 
to answer submission from the defendant and ruled upon the submission 
without requiring the defendant to elect to not call evidence. I considered 
that I had a discretion as to whether or not the requirement was placed on 
the defendant. 

15  In my opinion, it is appropriate for Wardens sitting in Open Court in 
exercising their administrative functions under the Act to apply the 
general practice adopted by courts exercising civil jurisdiction where the 
case is tried by a judge without a jury and to require a defendant who 
wishes to make a submission of no case to elect whether to call evidence 
and to decline to hear the submission unless the election is made to call no 
evidence.  In an appropriate case, as an alternative to requiring the 
election to be made before the submission is heard, a Warden may hear 
the submission and then indicate that he or she will require an election 
from the defendant not to call evidence before ruling on the submission 
and, where the defendant does not then elect to call no evidence, to refuse 
to rule upon the submission.   As a further alternative, the Warden may, in 
an appropriate case, hear the submission and rule on it without requiring 
an election but after giving consideration to whether or not the election 
should be first made:  see Seaman QC (supra), at 34.5.23. 

16  In hearing an application for forfeiture of an exploration licence 
under s 98 of the Act, it is necessary, before a report and recommendation 
can be made to the Minister in accordance with the section, for the 
Warden to arrive at conclusions of fact as to the circumstances in which 
the application for forfeiture is made, such conclusions being drawn from 
the admissible evidence presented at the hearing by the parties.  To those 
conclusions of fact there must then be applied the law as it is set out in the 
Act and any other applicable legislation, together with those parts of the 
common law which also have application.  Such statutory laws and such 
common law may also apply to the practice and procedure followed by 
the Warden in hearing and determining an application for forfeiture.  It is 
also the case that, subject to the applicable law, a Warden has a broad 
power and duty to govern the procedure of the tribunal in which the 
Warden sits.  In that context, it is my opinion that there is no reason why 
the general practice in civil cases concerning the making of a no case 
submission in the course of the hearing an application for forfeiture of a 
tenement should not be entertained by the Warden.  It has the potential to 
save the tenement holder considerable time and expense in the 
continuation of a hearing beyond the point when it can be ascertained that 
there is nothing in the case of the applicant for forfeiture which could 
lawfully result in the Warden making a recommendation for forfeiture or 
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in the Minister proceeding to forfeiture.  It is most likely that the majority, 
if not all, of no case to answer submissions made in respect of plaints for 
forfeiture would be directed towards the primary question of whether or 
not the evidence could properly support a finding concerning the primary 
issue of a non-compliance with the expenditure condition.  That is not to 
say, however, that the no case submission could not be directed to the 
secondary issue of the issue of sufficient gravity.  Such a situation may 
arise, for example, where the evidence of the plaintiff taken at its highest 
could only establish that there had been a non-compliance in the amount 
of, say, $100 out of $100,000 prescribed expenditure in circumstances 
where the history of the tenement holder in respect of the subject 
tenement had been exemplary in terms of compliance with the legislation.  
That is not, however, something which I have been called upon to 
consider in this case.  It appears that it has long been the practice of 
Wardens to entertain no case submissions and to rule upon them and, in 
cases where it is considered appropriate to do so, to dismiss plaints for 
forfeiture.  What is not quite so clear, however, is whether or not Wardens 
have, as a matter of practice, focused upon the question of whether or not 
a party who wishes to make a no case submission should be required, at 
some stage in the proceedings, to elect to call no evidence.  In my opinion, 
the decision of the Full Court in Commercial Properties is a clear 
indication that wardens may hear and rule upon no case submissions and 
that in the course of doing so should decide whether or not the party 
wishing to make the submission should elect to call evidence before the 
submission is either made or, if made, before it is ruled upon, or whether 
no election at all need be made. 

17  I do not consider that the duty placed upon the Warden by s 98(6) to 
forward a report and recommendation to the Minister after the hearing of 
the application for forfeiture has the effect that a no case submission may 
not be made or that, if it is made, the defendant cannot be required by the 
Warden to elect to call no evidence, either before the submission is made 
or before it is ruled upon.  Further, I do not consider that the effect of the 
subparagraph is that if a party is required to elect not to call evidence, the 
general rule which applies in civil proceedings, namely, that the election 
constitutes an abandonment by that party of the right to place evidence 
before the Warden (Seaman QC (supra) at 34.5.24), cannot or should not 
have application in proceedings under the Act.  There can be no doubt that 
the tenement holder whose tenement is the subject of a plaint for 
forfeiture is entitled to call evidence at the hearing before the Warden.  
The tenement holder may, of course, choose not to call evidence whether 
or not a no case submission is sought to be made. He is at liberty, 
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however, to choose to waive or abandon the right to call evidence in order 
to pursue a no case submission where the Warden rules that that is the 
procedure that the Warden will follow. 

18  Although it is not necessary for me to decide the extent of the 
Minister's powers under s 98(6) of the Act, in circumstances where a 
Warden has heard and ruled upon a no case submission after having 
required the defendant to elect to call no evidence before doing so and 
then, having decided that there was a case to answer, the Warden has 
recommended forfeiture to the Minister, it would appear to be open to the 
Minister to allow the defendant, who had not been permitted by the 
Warden to call evidence after having made the election to call none, to 
receive evidence and submissions from the defendant tenement holder 
prior to and for purposes of the Minister finally determining the outcome 
of the forfeiture application.  The procedures followed by the Warden 
would not bind the Minister and would not prevent the Minister from 
doing so.  In any event, s 98(6) of the Act says that after receiving the 
Warden's report and recommendation "… the Minister may, before acting 
on the recommendation, require the Warden to take such further evidence 
or rehear the application as the Minister directs".  That gives to the 
Minister a very wide discretion which may, in an appropriate case, 
provide the defendant with an avenue to have the Minister re-consider the 
issue of the defendant being permitted to call evidence in open Court.  .  It 
appears that it may be open to the Minister to, in effect, require the 
Warden to take evidence from the defendant even though the Warden had 
previously held the defendant to the election that the defendant had made 
to not call evidence.  The Minister may order the Warden to "rehear the 
application".  It may be the case that the Minister can require the Warden 
to both take such further evidence and to rehear the application.  What 
effect the words "as the Minister directs" may have is not something that I 
need now give consideration to. 

THE NO CASE SUBMISSION 

 

19  After hearing submissions from the parties in this case, I ruled that 
the defendant should elect whether or not evidence was to be called before 
Mr Lawton subsequently elected to call no evidence and then argued the 
no case to answer submission. I then heard the no case submission.   
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The plaint for forfeiture 

20  The applications for forfeiture of E69/1069 and E69/1070 both relate 
to the expenditure year ended 31 October 2002.  In each case it is alleged 
in the plaint that "… the defendant has failed to expend the required 
expenditure …".  It is further alleged in each plaint that "… the Form 5 
lodged by the defendant … for the year ending 31 October 2002 is false". 

The evidence for the plaintiff 

21  At the commencement of the hearing certified searches of the two 
subject tenements and of the Form 5 operations reports for the expenditure 
years 1999 to 2003 were tendered.  Copies of Shire rates levied upon the 
two tenements were also tendered.  A prospectus for Musgrave Minerals 
Limited was also tendered.  The searches of the two tenements show that 
E69/1069 consists of an area of 39 graticular blocks and 69/1070 covers 
70 blocks.  Mr Aristei made an opening address on behalf of the applicant. 
My attention was drawn by Mr Aristei to the fact that, despite the 
considerable difference in size between the two licences, in the Form 5 
operations report for the year ended in October 2002, under the heading 
"A. Mineral-Exploration Activities", an identical amount, namely, 
$17,539, had been claimed as expenditure on each tenement for 
"Geological/Geophysical consultants".  By comparison, in the same 
operations reports, an amount of $4086 had been claimed for 
aeromagnetic survey on the smaller tenement, E69/1069, whereas $7265 
for aeromagnetic survey had been claimed in respect of E69/1070.  In an 
annexure to written submissions for the applicant, Mr Aristei included a 
summary of the items and amounts of claimed expenditure for both 
tenements for the expenditure years 1999 to 2003 inclusive.  He noted that 
for the 1999 year no geologists' consultancy fees had been claimed for 
either tenement.  Both tenements were granted in November 1995 and, at 
the time of hearing in April 2004, the tenements were each in their 
seventh year.  It was submitted that for E69/1069 the amount shown as 
"Minimum Expenditure" in the search of the tenement for the year ended 
31 October 2002 (the year the subject of the plaint) is incorrectly shown 
as $16,667.  That, it was submitted, is incorrect because the effect of 
reg 21(1)(b) is that minimum expenditure for an exploration licence in its 
seventh year is $50,000.  Because of reg 52, which reduces minimum 
expenditure pro-rata once a plaint for forfeiture is lodged, the plaint 
having been lodged on 5 April 2002, the minimum expenditure is reduced 
by 5/12ths to $29,167. 
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22  Mr Aristei drew my attention to the claimed expenditure on rents and 
rates for each tenement during the years 1999 to 2003 and to the copies of 
Shire rates notices that had issued for the tenements.  He noted that for the 
year ended 2002 in respect of E69/1070, the tenement register search 
showed that rental paid on 9/11/2001 was $6344.80 and that the Shire 
rates notice for the tenement for the year ended 2002 was $1110.  The 
total of those two amounts, namely, $7454.80, is considerably less than 
the total of $11,648 claimed in the Form 5 report for that tenement for the 
year ended 31 October 2002.  It was noted that, according to documents 
from the Shire of Ngaanyatjarraku that were tendered in evidence, there 
had been no substantial increase in valuation for rates purposes at any 
material time.  Concerning amounts claimed in the Form 5 reports for 
administration and overheads, Mr Aristei noted that for both tenements for 
the years ended 31 October 2002 and 31 October 2003 there had been 
significant increases in the amounts claimed as compared to previous 
years.  He referred to the prospectus of Musgrave Minerals Limited at 
page 83 where it was stated that under an agreement Musgrave was to 
purchase a 100 per cent interest in four exploration licences, including 
69/1069 and 69/1070 from Cobra Resources Ltd and Cobra Exploration 
Limited.  The prospectus is dated 8 August 2002 and records that it was 
lodged with ASIC on 9 August 2002 (page 1).  The point made by counsel 
was that if any expenditure was incurred in respect of work done by the 
tenement holder which related to the preparation of the prospectus and 
sale of the tenements, then it is not expenditure on or in connection with 
mining on the tenement as required by the Act and Regulations.  It is also 
noted that the prospectus deals with six other tenements as well as the two 
the subject of the plaint.  It is noted that the prospectus (page 91) records 
that the expenses of the offer to acquire the other tenements includes 
independent consultant geologists' fees of $28,000.  That expenditure, it is 
said, relates to the same expenditure year as is the subject of the plaints 
and the observation is made that a report for which that amount of money 
was paid must have been a substantial report.  It is submitted that part of 
that amount has been claimed during the subject expenditure year as 
expenditure on the tenements. 

23  Following those opening submissions, the plaintiff called Dr Meyers 
to give evidence.  The resume of the qualifications and experience of Dr 
Meyers that was tendered was not challenged by Mr Lawton for the 
defendant and I accept its contents as being true.  It discloses that he 
graduated with a bachelor of science, geology, in 1987 at California State 
University.  For the next two years he was a master of science student, 
geochemistry and sedimentology, at the University of Miami and from 
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1989 to 1993 was a PhD student, geophysics and techtronics, being 
awarded a dissertation in 1995 on techtronics of West Africa.  From 1993 
to the present he has worked in diamond and mineral exploration in 
Australia and overseas.  He works as a consultant to resource companies 
requiring geophysical assistance and is currently engaged in research 
projects in mineral geophysics at the Curtin University of Technology.  
His geophysical and geological experience is wide.  He provides 
consultancy services for exploration and mining projects, including 
projection of goals.  A considerable part of his work calls for data 
interpretation and integration and project development from conception 
up to mining. 

24  Dr Meyers said that he had read the plaints, the Form 5 operations 
reports that had been tendered, the Musgrave Minerals prospectus, the 
relevant Cooper sheet map, the Geological Survey of Western Australia 
explanatory notes published in connection with the Cooper sheet, 
Geoscience Australia reports and mineral exploration reports lodged in 
respect of the two tenements up to 2003.  He said that he found no record 
of any work having been done in connection with the tenements except 
geological scale mapping. 

25  Much of the evidence of the witness was directed towards the 
independent consulting geologist's report that is included in the 
prospectus.  He said that a great deal of information in that report is 
derived from published material which is available generally in the public 
domain or through the Department.  He observed that the report was a 
desktop study based on such information as was available.  He said that 
some of the material in the report, for example, figure 5, was a map 
derived from data obtaining from the flying of aeromagnetic traverse 
lines.  He said that the map made a great contribution to understanding 
what was below the surface of the area where the tenements are and that 
that had been discussed at pages 36 to 42 of the geologist's report in the 
prospectus.  He also expressed the opinion that other imaging work would 
have been done at the same time.  He said that some new information was 
presented in the report that had not previously appeared in the public 
domain.  He expressed the opinion that the aeromagnetic flying was most 
likely undertaken at the same time as when a State Government contractor 
would have been flying aeromagnetic surveys over a much larger area and 
that the tenement holders would have only been required to pay for the 
additional cost of in-fill flying.  He said that the government contractor 
would have flown traverses that were 400 metres apart and that the extra 
cost would have been incurred for flying at 200-metre spacings but only 
paying for every second traverse over the tenements.  The data source for 
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figure 5, he said, would have been a combination of results obtained by 
the State Government and those obtained from the in-fill flying.  Dr 
Meyers agreed that other parts of the consulting geologist's report (eg, 
par 3.2) represented what he described as quite significant value adding to 
information that was already in the public domain.  He said it appeared 
from the report that preliminary processing had been done which included 
targeting and some modelling - probably mathematical modelling.  He 
said that some new information had been produced in the report as a result 
of intellectual observation that, he suggested, could have been made fairly 
quickly.  He said that one third of the whole report could be attributed to 
the Blackstone area the subject of this hearing.  He said that if $28,000 
was the amount charged for preparation of the report then that was a 
reasonable amount.  He said that it would probably take one person 
working full-time for two weeks to prepare the report.  He noted, 
however, that the report related to eight exploration licences and not just 
the two the subject of these proceedings.  He did say, however, that the 
two tenements occupied approximately half of the total tenement area. 

26  Dr Meyers expressed the opinion that no more than $18,000 could be 
validly claimed in respect of activities and geological consultancy fees for 
both plainted tenements. 

27  During cross-examination, the witness agreed that the mineral 
exploration reports did refer to modelling and to aeromagnetic results that 
had not been mentioned in the prospectus.  Dr Meyers also agreed that he 
had had no access to any of the tenement holder's documents.  He agreed 
that he did not know whether or not more work had been done by the 
consulting geologist than is mentioned in the mineral exploration reports 
or in the prospectus. 

The Defendant’s Submission 

28  The defendant elected to call no evidence and Mr Lawton proceeded 
with the no case submission.  He submitted that the records of expenditure 
contained in the certified tenement searches and in the certified Form 5's 
constituted prima facie evidence of that expenditure having been incurred.  
He submitted that the documents, having been tendered by the plaintiff, 
constituted a declaration against interest in accordance with dicta in Flint 
v Nexus Minerals (supra).  Mr Lawton also relied upon that decision for 
the proposition that the onus is on the plaintiff to prove the 
non-compliance with the expenditure condition. 
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29  In relation to the evidence of Dr Meyers, Mr Lawton said that the 
witness had simply assumed what the expenditure claimed in the Form 5 
reports related to and submitted that Dr Meyers had no actual knowledge 
about that.  He said that the overall effect of the evidence of Dr Meyers 
was that after considering the material that he referred to in his evidence, 
he believed that the amount of expenditure had been overestimated. 

30  Mr Lawton noted that within the evidence of Dr Meyers there was no 
attack at all concerning matters related to land access, native title, 
administration and overheads as claimed.  He said that Dr Meyers had 
conceded that it was apparent that things had been done, for example, 
interpretation of aeromagnetic surveys, production of the consulting 
geologist’s report, all of which were activities for which there would be 
some related administration expenditure.  

31  Concerning claimed expenditure on rent and rates, Mr Lawton said 
that there was evidence in the form of the material obtained from the local 
Shire Council that $7164.30 had been paid in respect of E69/1069.  That 
had been made by two payments: one on 9 November 2001 and one on 
27 September 2002 - both within the one expenditure year.  He suggested, 
in effect, that it was not clear from the material received from the Shire 
just what amounts had been paid for rates but said that, in any event, there 
was no evidence that demonstrated that what had been claimed as 
expenditure by the tenement holder was not a legitimate claim.  In respect 
of E69/1070, he said that two payments of rates had been made in the 
same year and that was the reason for the claim of $11,648 having been 
made for rent and rates during the year the subject of the plaints.  He 
noted that the records showed that payments for $13,859 had been 
received on the same day and that amount exceeded the claimed 
expenditure by about $2000. 

The Plaintiff's Response 

32  In relation to the reliance placed by Mr Lawton upon the provisions 
of s 79C of the Evidence Act, Mr Aristei said the purpose of that section is 
merely to facilitate admission of documents and that it provides no 
assistance to the defendant in terms of what, if any, weight should be 
given to the contents of records that are admitted under the section.  He 
said that that was the effect of what Kennedy J had said in Flint v Nexus 
(supra). 

33  Mr Aristei said that the evidence from the plaintiff was not such as 
could show that there had been no expenditure at all on the tenements.  
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However, he submitted that the evidence was sufficient to enable the 
inference to be drawn that the Form 5 was not accurate, in particular, in 
respect of the claim for administration and overheads which was 
considerably more than in previous years.  From that, he submitted, the 
inference could be drawn that other items in the Form 5 were also 
inaccurate.  Mr Aristei conceded that there was little other evidence that 
amounts claimed had not been spent. 

34  In respect of the amounts claimed for rates and rent and the evidence 
of a payment for two years having been made in one year, Mr Aristei 
referred to the provisions of reg 109 and reg 96C(2)(a).  He said that the 
combined effect of those two regulations was that there could only be a 
claim for rent for the year in which it was payable.  He submitted that the 
tenement holder could not claim a second amount of rent paid in the same 
expenditure year where it was paid for a different year. 

35  In respect of the amounts of $17,539 claimed as geologist 
consultancy fees on each tenement for the subject year, Mr Aristei said 
that it should be accepted that Dr Meyers is an expert in his field and that 
his opinion was that the amount claimed was approximately double what 
he estimated should have been claimed.  He also submitted that the fact 
that an identical amount was claimed in respect of each tenement was 
something that could give rise to an inference that the amounts claimed 
had not been expended.  He also noted the fact that the $28,000 which had 
been spent on the independent consulting geologist's report for the 
purposes of the prospectus related to a report that dealt with several 
tenements other than those the subject of these plaints. 

CONCLUSIONS ON THE NO CASE SUBMISSION 

36  In my opinion there is no case for the plaintiff to answer and both 
plaints should be dismissed.  I feel that there is little need for me to say 
more than that I agree with the submissions of Mr Lawton.  I accept that 
Dr Meyers is a person of considerable experience and expertise in his 
field.  I accept that he has formed the opinions that he expressed in 
evidence after a careful consideration of the material that he said he had 
studied.  If it could be said that Dr Meyers had obtained access to material 
which demonstrated, directly or by inference, that nothing more had been 
done by or on behalf of the tenement holder other than that which 
appeared in that material, then the position of the plaintiff would have 
been much stronger than it is.  That is, however, not so.  Dr Meyers has 
had no access to any records or documents that describe or relate to 
activities of the tenement holder during the subject year or, at any other 
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time, beyond the material that he referred to in evidence.  It could not be 
said that, directly or by way of inference, such material states or suggests 
that the only work that was done by the tenement holder and in respect of 
which it incurred expenditure was that which is described in the Form 5's, 
the mineral exploration reports of the prospectus. 

37  In the present case I could not be properly satisfied on the balance of 
probabilities that there has been an expenditure non-compliance for the 
subject year for either tenement.  For the above reasons both plaints are 
dismissed. 
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