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REPORT AND RECOMMENDATION TO MINISTER; MINING ACT 

1978 (WA), S. 102  

 

1  An application for exemption (99/001) has been lodged by Kay 
Nominees Pty Ltd (“the applicant”) in respect of Mining Lease 20/263 
(“M20/263”) for the 5 year expenditure period ended 17 October 2004.  
The exemption application was lodged on 31 August 2000.  The reason 
for which the exemption was sought was later amended to add the reason 
set out in s.102 (2)(a).  The application was heard before me on 28 May 
2004.  The applicant was represented by Mr Roddan.  He said that the 
only reason for exemption that the applicant wished to reply upon was 
under s.102 (2)(a), namely, that title had been in dispute.  The only 
evidence produced by Mr Roddan in support of this application was in the 
form of two affidavits of Mr Roddan sworn 16 October 2003 and on 19 
January 2004 respectively.  In those affidavits he sets out the history of 
Civil action 1788 of 2000 commenced in the Supreme Court of Western 
Australia in June 2000. In that action the plaintiff, Maroubra Holdings Pty 
Ltd, sought declaratory orders in relation to a purported contract of sale of 
M20/263 and the defendant, Murchison Queen Pty Ltd, sought an order 
that M20/263 be transferred to the defendant.  Annexed to Mr Roddan’s 
affidavit of 16 October 2003 are copies of the decision of Hasluck J 
delivered in the action on 3 May 2002 ([2002] WASC 98) in which his 
Honour dismissed the plaintiff’s claim and ordered transfer of M20/263 to 
Murchison Queen subject to certain conditions related to payment of 
monies by the defendant to the plaintiff in consideration thereof.  The 
plaintiff appealed to the Full Court against the decision of Hasluck J and 
the decision of the Full Court was delivered on 14 February 2003.  The 
Court dismissed the appeal. 

2  On 15 September 2000 objection 7/001 to the granting of exemption 
application 99/001 had been lodged by Murchison Queen.  On 23 May 
2003, solicitors for Maroubra wrote and informed the Warden that their 
client “… no longer claims any interest in (M20/263) nor wishes to pursue 
any application in respect of it.”  The only application by Maroubra then 
before the Warden was exemption application 99/001. 

3  The exemption application was listed for mention on 7 August 2003. 

4  On 27 June 2000 Plaint 51/990 had been lodged by Mr J Radovanovic 
seeking an order for the transfer of M20/263 from Maroubra Pty Ltd to 
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the plaintiff Mr Radovanovic.  On 7th August 2003 I dismissed that 
plaint. 

5  On 26 March 2003 transfers of M20/263 from Maroubra to 
Murchison Queen and from Murchison Queen to Radman Mining and 
then from Radman to Kay Nominees, all occurring on 18 March 2003, 
were registered by DOIR. 

6  On 10 September 2003 Mr Radovanovic wrote to the Warden 
requesting that his objection to application for exemption 99/001 be 
withdrawn.  Leave to withdraw was given on 3 October 2003 by Warden 
Heath SM. 

7  On 22 January 2004 I ordered that Kay Nominees be added as an 
applicant in exemption application 99/001. 

8  In his affidavit of 16 October 2003, Mr Roddan said that work had 
been undertaken and expenditure had been incurred by Kay Nominees on 
M20/263 since transfer of the tenement to Kay Nominees.  In his affidavit 
of 19 January 2004, Mr Roddan said that since becoming registered 
holder of M20/263 Kay Nominees had spent “considerable monies” on 
the lease and that it is “… committed to spending approximately … 
$300,000 over the next four months …”.  He also said that 700 tons of ore 
had been produced from the tenement. 

9  It appears from the material relied upon by the applicant that, until 
February 2003 when the decision of the Full Court was delivered, for 
purposes of s.102 (2)(a), the title to M20/263 was in dispute.  Registration 
of transfers to Kay Nominees occurred in March 2003 and it appears from 
DOIR correspondence that the applicant’s solicitor was notified of 
registration by letter of 3 April 2003. 

10  It appears from the two affidavits of Mr Roddan that the applicant 
Kay Nominees was in possession of M20/263 from early April 2003. 

11  Plaint 51/990 was lodged in June 2000 and remained undetermined 
until it was dismissed by me in August 2003.  Because the plaint was not 
for forfeiture of the tenement, regulation 52 did not apply and the 
obligation to comply with the expenditure condition continued. 

CONCLUSIONS 
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12  I have given no consideration to any of the reasons for which 
exemption was originally other than under s.102 (2)(a) because at the 
hearing of the application Mr Roddan said that that was the only reason 
being relied upon. 

13  The application was for exemption for a period of 5 years pursuant to 
s.102(7).  Given that the title has not been in dispute since the decision of 
the Full Court and was transferred to Kay Nominees Pty Ltd in late March 
2003.  I consider that it is not open to me to recommend that the present 
holder be granted an exemption for any period after the year ended 
October 2003.  It is not clear when the title was first in dispute.  In his 
decision Hasluck J noted (para 49) that in March 2000 Maroubra’s 
solicitors wrote to Radovanovic denying that there was any enforceable 
agreement that M20/263 be transferred to Murchison Queen.  His Honour 
found (para 104) that there was at that time a legally enforceable 
agreement to that effect in the form of a memorandum of understanding 
signed on 19 December 1999.  

14  It seems reasonable to proceed on the basis that, from 22 March 
2000, when the solicitor’s letter was written, title to the tenement was in 
dispute for purposes of s.102(2)(a) but not before then. 

15  The exemption has been sought for the period from the beginning of 
the expenditure year commencing on 18 October 1999, approximately 4 
months before title was in dispute.  The tenement holder had no obligation 
to have complied with any part of the expenditure requirement by 22 
March of that year being the time when the dispute as to title arose.  That 
dispute is a reason for which a certificate may be granted for the whole of 
that expenditure year. 

 
RECOMMENDATION

 

16  I recommend that for the reason that title to the tenement was in 
dispute the Minister grant a certificate of exemption in respect of 
M20/263 for the whole of the expenditure years ended 17 October 2000, 
17 October 2001, 17 October 2002 pursuant to s.102(2)(a) of the Act. 

17  In respect of the year ended 17 October 2003, although there was no 
dispute as to title from 18 March 2003 when Kay Nominees was 
registered as the holder of M20/263, the plaint was not finally disposed of 
until it was dismissed in August and the exemption application was the 
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subject of an objection until it was withdrawn on 3 October 2003.  Taking 
those matters into account I recommend that the Minister grant a 
certificate of exemption pursuant to s.102 (2)(a) for the period ending 18 
March 2003 and, for the period from 19 March 2003 to 17 October 2003, 
pursuant to s.102 (3) of the Act. 

18  I recommend that the Minister refuse to grant a certificate of 
exemption for the expenditure year ended 17 October 2004 as the 
applicant at the hearing only sought to rely upon s.102 (2)(a) as a reason 
for exemption and there was no dispute as to title during that period and 
no other reason for the grant was relied upon by the applicant. 
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