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DECISION UPON: 

1. Application (chamber summons) to strike out defence and enter 
judgment in favour of the plaintiff. 

2. Application by the defendant to dismiss plaint and to dismiss 
chamber summons. 

 

 

THE PROCEEEDINGS 

1  On 5 March 2004 I heard submissions in respect of two applications.  
The first was an application by the plaintiff by way of chamber summons 
to strike out the defence and enter judgment for the plaintiff.  The second 
was an application by the defendant to dismiss the plaint for want of 
jurisdiction.  By 9 March I had prepared a draft decision but it had not 
been typed.  On 9 March I was requested by the parties to advise them of 
my conclusion.  The reasons given for that request was that the hearing of 
the plaint was set down for hearing on 18 March and the parties needed 
time to arrange for attendance of witnesses if the matter were to proceed.  
I agreed to the request and the applications were listed for mention on 10 
March.  Both parties appeared by counsel and I informed counsel of my 
decisions on the applications and briefly outlined the reasons for my 
decisions.  I said that written reasons would be published as soon as 
would be arranged.  These are my written reasons for decision upon the 
applications. 

 

Northwestern Mining Co Pty Ltd ("the plaintiff") lodged plaint 1/023 in 
the Warden's Court alleging, as to the nature of the plaintiff's claim, that 
Ronald Francis Pawson ("the defendant") had falsely claimed to be a 
director of the plaintiff.  The relief sought by the plaintiff is as follows: 

“that the Warden make the following Orders and Declarations: 

1. a declaration that the Defendant is not a director of the 
Plaintiff; 
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2. an order restraining the Defendant from claiming to be a 
director of the Plaintiff; and 

3. an order restraining the Defendant from transferring the 
ownership of or encumbering GML20/2520, and/or 
GML20/2521 and/or M20/439. 

4. an order that the Defendant pay the Plaintiff costs on an 
indemnity (sic).” 

2  Particulars of the plaintiff's claim were subsequently filed.  In those 
particulars it is said that at all material times the plaintiff owned 
GML20/2520 and 20/2521 and M20/439.  It is said that prior to 
27 November 1998 the defendant was a director of the plaintiff and that, 
by notice dated 27 November 1998, he had resigned as a director.  It is 
then alleged that, on 22 February 2002, the defendant lodged a notice with 
ASIC claiming to have been appointed a director on 20 February 2002, 
whereas, it is said, the defendant had not been so appointed either on that 
date or on any date subsequent to 27 November 1998. 

3  The defendant filed particulars of his defence.  He denies any 
knowledge of M20/439 but admits that the plaintiff is the owner of the 
two GML's 20/2520 and 20/2521.  He claims that at all material times he 
was entitled to a half share in the two GML's and that he has not sold or 
transferred or in any other manner dealt with his shareholding in the 
plaintiff.  He admits that prior to 27 November 1998 he was a director of 
the plaintiff.  He then asserts that, in about January 1997, he signed a 
resignation as a director of the plaintiff on the request of a co-director, 
George Cavan, in anticipation of the plaintiff being de-registered.  He says 
that he did not date the resignation, that he did not file the resignation with 
ASIC and that the plaintiff was not de-registered.  He admits that a notice 
that he had been appointed a director of the plaintiff on 20 February 2002 
was filed with ASIC.  He says that was done after he became aware that 
his name had been removed as a director of the plaintiff.  He says that at 
all times he remained a director of the plaintiff and that at all times he was 
entitled to be a director because of his half share in the plaintiff.  It is said 
by the defendant that he "re-appointed himself (as a director) to correct 
the record". 

4  On 21 November 2003, the plaint was listed to be heard on 18 March 
2004.  On 2 March 2003 the plaintiff lodged a chamber summons seeking 
orders, inter alia, that the defence be struck out, that judgment be entered 
in favour of the plaintiff, that there be a declaration that the defendant is 
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not a director of the plaintiff, that the defendant be restrained from 
claiming to be a director of the plaintiff and that he be restrained from 
transferring the ownership of or encumbering the abovementioned leases.  
The chamber summons was listed for hearing on 5 March 2004 and both 
parties appeared before me ready for the summons to be heard.  During 
the course of the hearing Mr Taylor, on behalf of the defendant, made 
submissions concerning the jurisdiction of the Warden's Court in respect 
of the cause of action disclosed in the plaint and made an application to 
me, on the basis of those submissions, that both the chamber summons 
and the plaint be dismissed.  Mr Lawton, on behalf of the plaintiff, 
responded to those submissions.  The plaintiff asked that all of the orders 
sought in the chamber summons be made unless the Court accepted that 
an order made by me on 8 August 2003 that the defendant was to file and 
serve an outline of submissions as to jurisdiction by 16 October 2003 
(later amended to 21 November 2003) had been substantially complied 
with by the filing and serving, on 4 or 5 March 2003, of an outline of 
submissions together with two affidavits of Mr Taylor.  He submitted that, 
if I were to accept that there had been substantial compliance, then it may 
be appropriate to simply dismiss the chamber summons except as to the 
application for costs and the application to abridge the time for hearing of 
the chamber summons.  Concerning the plaint, he submitted that there was 
jurisdiction and that the hearing of the plaint should take place on 
18 March 2004. 

5  I am of the opinion that, although now well out of time, the outline of 
submissions filed on behalf of the defendant on 4 or 5 March 2004 has 
complied with the order made on 8 August 2003 and that it would not be 
appropriate for me to accede to the plaintiff's request to strike out the 
defence for non-compliance with that order.  I will hear submissions as to 
costs.  Mr Taylor consented to the application for abridgment of the time 
for hearing of the summons.  I make that order. 

SUBMISSIONS 

6  In his outline of submissions Mr Taylor sets out, in effect, the nature 
of the case for the defendant.  He says that the position of the defendant is 
that his shareholding in the plaintiff was transferred without his 
authorisation and that the number of issued shares in the plaintiff was 
increased without his consent, thereby diluting his interest in the 
company.  The defendant, it is said, claims that he supplied an ASIC 
Form 370 notice of resignation of a director of the plaintiff to Mr Cavan, a 
co-director of the company, "…for purposes other than resignation, being 
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the de-registration of the company".  The accuracy and "bona fides" of the 
Form 370 are challenged.  It is submitted by Mr Taylor that, although the 
mining tenements form part of the property of the plaintiff, the action is 
not an action concerning ownership of mining tenements but, rather, an 
action concerning the property of a company and that, accordingly, the 
cause of action falls to be dealt with under the Corporations Act 2001 
(Cth) and not the Mining Act 1978 (WA).  Mr Taylor says that counsel has 
now been instructed on behalf of the defendant to commence proceedings 
pursuant to the provisions of the Corporations Act in the Supreme Court 
by way of lodgment of an originating process in accordance with Supreme 
Court Rules O 81G r 10. 

7  It is submitted that there is no jurisdiction vested in the Warden's 
Court by the Mining Act for that Court to deal with matters related to the 
internal administration of a company and, in particular, that s 132 of the 
Mining Act does not give such jurisdiction to the Warden's Court.  The 
action, he says, is one that does not deal with mining tenements - it deals 
with the rights and obligations of directors and shareholders of a company 
established under the Corporations Act.  He refers in particular to ch 2D 
and ch 2F of that Act. 

8  Mr Taylor referred me to the provisions of s 231 to s 234 inclusive of 
the Corporations Act and to s 58AA.  Section 58AA says: 

"(1) Subject to subsection (2), in this Act: 

court means any court.  

Court means any of the following courts:  

(a) the Federal Court;  

(b) the Supreme Court of a State or Territory;  

(c) the Family Court of Australia;  

(d) a court to which section 41 of the Family Law Act 
1975 applies because of a Proclamation made 
under subsection 41(2) of that Act.  

(2) Except where there is a clear expression of a contrary 
intention (for example, by use of the expression 'the 
Court'), proceedings in relation to a matter under this Act 
may, subject to Part 9.7, be brought in any court." 
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9  Section 232 says: 

"The Court may make an order under section 233 if: 

(a) the conduct of a company's affairs; or  

(b) an actual or proposed act or omission by or on behalf of a 
company; or  

(c) a resolution, or a proposed resolution, of members or a 
class of members of a company;  

is either:  

(d) contrary to the interests of the members as a whole; or  

(e) oppressive to, unfairly prejudicial to, or unfairly 
discriminatory against, a member or members whether in 
that capacity or in any other capacity.  

For the purposes of this Part, a person to whom a share in the 
company has been transmitted by will or by operation of law is 
taken to be a member of the company." 

10  Section 233 says: 

"(1) The Court can make any order under this section that it 
considers appropriate in relation to the company, 
including an order: 

(a) that the company be wound up;  

(b) that the company's existing constitution be 
modified or repealed;  

(c) regulating the conduct of the company's affairs in 
the future;  

(d) for the purchase of any shares by any member or 
person to whom a share in the company has been 
transmitted by will or by operation of law;  

(e) for the purchase of shares with an appropriate 
reduction of the company's share capital;  
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(f) for the company to institute, prosecute, defend or 
discontinue specified proceedings;  

(g) authorising a member, or a person to whom a 
share in the company has been transmitted by will 
or by operation of law, to institute, prosecute, 
defend or discontinue specified proceedings in 
the name and on behalf of the company;  

(h) appointing a receiver or a receiver and manager 
of any or all of the company's property;  

(i) restraining a person from engaging in specified 
conduct or from doing a specified act;  

(j) requiring a person to do a specified act. 

  

(2) If an order that a company be wound up is made under 
this section, the provisions of this Act relating to the 
winding up of companies apply: 

(a) as if the order were made under section 461; and  

(b) with such changes as are necessary. 

 

(3) If an order made under this section repeals or modifies a 
company's constitution, or requires the company to adopt 
a constitution, the company does not have the power 
under section 136 to change or repeal the constitution if 
that change or repeal would be inconsistent with the 
provisions of the order, unless: 

(a) the order states that the company does have the 
power to make such a change or repeal; or  

(b) the company first obtains the leave of the Court." 

11  Section 234 says: 

"An application for an order under section 233 in relation to a 
company may be made by: 
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(a) a member of the company, even if the application relates 
to an act or omission that is against:  

(i) the member in a capacity other than as a member; 
or 

(ii) another member in their capacity as a member; or 

(b) a person who has been removed from the register of 
members because of a selective reduction; or  

(c) a person who has ceased to be a member of the company 
if the application relates to the circumstances in which 
they ceased to be a member; or  

(d) a person to whom a share in the company has been 
transmitted by will or by operation of law; or  

(e) a person whom ASIC thinks appropriate having regard to 
investigations it is conducting or has conducted into:  

(i) the company's affairs; or  

(ii) matters connected with the company's affairs." 

12  Counsel for the defendant argues that an order of the type set out in 
subs 233(1)(i) and, perhaps, (j), describes the relief being sought by the 
plaintiff in plaint 1/023.  He argues that, for purposes of s 234, the 
defendant is a person who falls within the provisions of par (c). 

13  During the course of Mr Taylor making his submissions, Mr Lawton 
stated that the plaintiff relied upon the provisions of subs 132(1)(f) of the 
Mining Act as the legislative basis of its claim.  Section 132 of the Act 
deals with jurisdiction of the Warden and par (f) of subs (1) says that 
"transfers and other dispositions of, and charges upon, mining tenements" 
may be the subject of an action or other proceeding in a Warden's Court.  
In response to that, Mr Taylor submitted that "charges" of the type 
contemplated by par (f) need to be in writing and they need to be in 
relation to a specific piece of property.  He said that it is simply wrong, in 
the present case, to say that the action concerns a transfer of, or a charge 
upon, mining tenements. 

14  Mr Taylor then made submissions concerning the contents and the 
effect of the signing by the defendant of and the lodgment with ASIC of 
the Form 370 resignation of the defendant as a director of the plaintiff.  
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He indicated that it was the position of the defendant that it could not be 
said that he had in fact "resigned" as a director, or that the contents of the 
Form 370 were true.  He pointed to the fact that the document, on its face, 
says that the defendant resigned on 28 November 1998 but the document 
is dated several days prior to that, namely, 19 November 1998.  Mr Taylor 
says that the defence and the plaintiff's claim raise issues concerning the 
transfer of the defendant's shareholding in the plaintiff, the dilution of the 
value of his shareholding by the issue of one extra share and the effect of 
the lodgment of the resignation notice.  He also made the point that 
whether or not the defendant is a director of the plaintiff, he has no power 
in his capacity as a private individual to transfer or otherwise deal with the 
tenements which are the property of the company. 

15  Mr Lawton argues that the action commenced by the plaint is to be 
characterised as one relating to charges upon mining tenements and that 
the question of whether the defendant is a director of the plaintiff is only a 
finding which needs to be made along the path to determining his rights in 
respect of charging the mining tenements.  That is a matter, he says,  
which is within the jurisdiction of the Wardens Court pursuant to the 
provisions of s 132(1)(f).  He said that the principal remedy sought by the 
plaintiff is a restraint upon the defendant acting to transfer or encumber 
the subject mining tenements.  The chamber summons, in par 6, seeks an 
order that the defendant be restrained from "… transferring the ownership 
of or encumbering …" the subject leases.  It is said by Mr Lawton that 
what the plaintiff is seeking is that the Warden, as part of the process of 
determining that the defendant should be restrained in the manner sought, 
also determine that the defendant is not a director of the plaintiff.  He 
refers to the defence filed on behalf of the defendant in which the 
defendant has said that he did not resign as a director of the plaintiff and 
that he "re-appointed himself …" as a director by filing the notice of 
appointment dated 20 February 2002.  It is submitted that if the defendant 
is now a director of the plaintiff, then he is in a position where he may be 
able to transfer or charge (in the sense of encumber) the subject 
tenements. 

16  As to the Corporations Act, Mr Lawton submits that it is not therein 
stated that the jurisdiction conferred by that Act is exclusive and that, just 
as the Warden's Court may have a concurrent jurisdiction with the 
Supreme Court of Western Australia in respect of matters set out in s 132 
of the Mining Act, the Warden's Court may also have a similar 
concurrency of jurisdiction with the Federal Court.  He also makes the 
point that in many civil and criminal matters which fall within the 
jurisdiction of courts of Western Australia, other than the Supreme Court, 
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it is appropriate and necessary for the Court to decide whether or not a 
person is a director of a company in order to properly exercise jurisdiction 
or powers. 

17  In response, Mr Taylor disputed that the Warden's Court has any 
jurisdiction that is concurrent with the jurisdiction conferred upon any 
court by s 58AA of the Corporations Act.  He says that s 132 does not 
allow a Warden to delve into matters of directorships of corporations, that 
being a matter dealt with pursuant to the Corporations Act 2001. 

CONCLUSIONS 

18  In my opinion, the nature of the action and of the claim commenced 
by the plaint in this matter are not such that the subject matter of the plaint 
and the remedies sought come exclusively within the jurisdiction of "the 
Court" (as defined in s 58AA) pursuant to the provisions of the 
Corporations Act 2001.  In particular, I consider that the nature of the 
claim and the subject of the claim fall within the provisions of s 132(1)(f) 
of the Mining Act. 

19  In my opinion, the intention of relevant provisions of the 
Corporations Act, including the provisions of s 58AA, is that, subject to 
the provisions of Part 1.1A of that Act, concerning the interaction between 
the Corporations Act and State laws, only the four courts mentioned in 
s 58AA have jurisdiction to deal with matters in respect of which, in the 
Corporations Act, it is expressly stated that "the Court" has jurisdiction. It 
does not appear to me that the provisions of Part 1.1A have the effect of 
giving to the Warden’s Court any jurisdiction or powers in respect of the 
present proceedings arising out of the provisions of Ch 2F of the Act. It is 
my opinion that it is not the intention of the Corporations Act that a State 
Parliament, by means of an Act passed by that Parliament, can transfer to 
or confer upon any other court a jurisdiction or a power which has been 
conferred on that State's Supreme Court by the Corporations Act.  The 
provisions of s 132(1) of the Mining Act cannot, therefore, have the effect 
that where the Supreme Court of Western Australia has been given, for 
example, jurisdiction to deal with proceedings arising pursuant to the 
provisions of ch 2F of the Corporations Act, then a Warden's Court has 
like jurisdiction. 

                  In Global Doctor Ltd v Hodgkinson  [2003] WASCA 119,  Barker J 
discussed the provisions of ss 132 and 134 of the Mining Act in the 
context of determining the nature and extent of the jurisdiction conferred 
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upon the Warden’s Court by those sections. At pars 43 to 48, after 
referring to those sections generally, his Honour said: 

“(43) These general powers, including those set out in subs (5) 
of s 134, do not, in my opinion, purport to extend the 
jurisdiction of the Warden's Court, but to make co-extensive 
with the powers of the Supreme Court or a Judge thereof, the 
powers of a Warden's Court when acting within jurisdiction.” 

“(44) It is accepted by the parties that none of the enumerated 
matters in pars (a) - (l) of subs (1) of s 132 are relevant here.  
They deal with specific matters… The enumerated matters 
generally relate to the nature of the mining tenement, the act of 
mining, or what might be called "ownership" issues that might 
affect the act of mining.” 

“(45) However, what is clear from s 132(1) is that the Warden's 
Court has jurisdiction to hear and determine all actions, suits 
and other proceedings "cognizable by any court of civil 
jurisdiction", if it is in respect of the various matters referred 
to.” 

“(46) However, in the case of the Warden's Court, s 132 confers 
on the Warden's Court jurisdiction to hear and determine "all 
such actions, suits and other proceedings cognizable by any 
court of civil jurisdiction as arise in respect of" the enumerated 
matters and the more generally stated matters mentioned after 
the enumerated matters.  Thus, the Warden's Court's power to 
grant equitable relief is not ancillary to its power to deal with a 
principal action that is within jurisdiction, but limited by 
reference to subject matter.  In other words, s 132(1) vests the 
Warden's Court with the same jurisdiction that the Supreme 
Court - which is a "court of civil jurisdiction" - would have in 
respect of the enumerated matters, and the more generally stated 
matters. 

“(47) If there were some dispute in respect of one of the 
enumerated matters - for example, the title to, and ownership or 
possession of, mining tenements or mining products - the 
Warden's Court would have jurisdiction to hear and determine 
an action, suit or proceeding in respect thereof by virtue of s 
132(1)(b) of the Act; and to grant such relief in respect thereof 
as the Supreme Court could in relation to such a dispute.”   

Document Name:  <Dir>\[2004] WAMW 2   (<CES>) Page 12 



[2004] WAMW 2 
CALDER SM 

“(48) The further plaint for a declaration and the order to amend 
the Register is not within any of the enumerated matters.  Thus, 
the question arises whether the proceeding (to use a general 
phrase that is intended to encompass an "action, suit or 
proceedings") is in respect of any of the more generally stated 
matters.  In that respect, the question is whether the plaint 
proceeding for a declaration can be characterised as one that 
"arises in respect of … generally all rights claimed in, under or 
in relation to any mining tenement or purported mining 
tenement, or relating to any matter in respect of which 
jurisdiction is under any provision of this Act conferred upon 
either the warden's court or the warden".  This question may be 
further refined into the question whether the proceeding for 
declaration is one that "arises in respect of" a "right": 

•  “claimed in a mining tenement or purported mining 
tenement"; (emphasis supplied) 

•   "claimed under a mining tenement or purported mining 
tenement"; (emphasis supplied) 

•   "claimed in relation to a mining tenement or purported 
mining tenement"; (emphasis supplied) 

•   "relating to any matter in respect of which jurisdiction is 
under any provision of the Mining Act conferred upon either the 
warden's court or the warden".” 

“(49) The use of expressions such as "as arise in respect of", "in 
relation to", "relating to" and "in respect of", when used in 
statutory contexts such as those here under consideration, no 
doubt have the effect of broadening the jurisdiction of the 
Warden's Court beyond that which it would have if those words 
were not used.  However, the particular effect such expressions 
have depends on the particular statutory context in which they 
are used.” 

 His Honour then gave consideration to the meanings of the 
expressions “in relation to” and “in respect of”. He said (par 57-8): 

 “(57) It follows, in my view, that whether one approaches 
expressions such as "in relation to" or "in respect of" as having the 
effect that a connection must be "not so exiguous as to be 
insignificant" (Brennan CJ) or not "to be remote and merely 
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incidental" (Brennan CJ and McHugh J) or "not merely an 
incidental connexion" (Toohey and Gaudron JJ), there must exist a 
sufficient connection between a proceeding in question and the 
touchstones of jurisdiction set out in s 132(1) of the Mining Act.  

“(58) In this regard, it should also be observed, as Brennan J 
observed in O'Grady in the passage cited above, that the 
relationship must be between the proceeding or matter and the 
particular activity or touchstone of jurisdiction; not merely 
between the proceeding and some other activity or touchstone 
of jurisdiction.  His Honour in that respect referred to R v Ross-
Jones; Ex parte Green (1984) 156 CLR 185 at pp 197 - 198.  In 
that decision, Gibbs CJ observed that: 

"The words 'in relation to' import the existence of a connexion 
or association between the two proceedings, or in other words 
that the proceedings in question must bear an appropriate 
relationship to completed proceedings of the requisite kind." 

Concerning the power of the Warden’s Court to grant a 
declaration, his Honour said: 

“(67) Having determined that the Warden's Court has the power 
to grant a declaration (which I do not doubt is the case in an 
appropriate action), the learned Warden considered the right of 
the plaintiff to apply for the declaration sought.” 

            

20  Counsel for the defendant has argued that, in effect, the plaintiff's 
action is one in which the plaintiff seeks to have the Warden's Court 
determine matters which fall within the ambit of the provisions of ch 2F 
of the Corporations Act, namely, s 231 to s 235 inclusive.  A perusal of 
those provisions reveals, however, that the nature of the action and the 
remedy sought by the plaintiff in this matter are different from those 
provided for in ch 2F.  Pursuant to the ch 2F, it is provided that orders 
may be sought in relation to a company where the conduct of the 
company's affairs or an actual or proposed act or omission by or on behalf 
of a company or a resolution or a proposed resolution of members of a 
company is either contrary to the interests of the members as a whole or 
oppressive or unfairly prejudicial to or unfairly discriminatory against a 
member or members.  The heading to ch 2F is "Members Rights and 
Remedies".  The heading to Pt 2F.1, the part within which s 233 to s 235 
appear, is headed "Oppressive conduct of affairs".  The action by the 
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plaintiff in this case is an action by a company against a person who may 
or may not be a director or a member of a company.  It is not an action in 
which the company, as the applicant for the orders sought, is alleging 
oppressive conduct of the affairs of a company, namely, itself.  Pursuant 
to s 234, an application for an order under s 233 in relation to a company 
may be made by members of the company, by persons who have been 
removed from the register of members because of a "selective reduction" 
(which appears to have no application here - see s 256E(2)), a person who 
has ceased to be a member of a company where the application for the 
order of the Court relates to the circumstances in which they ceased to be 
a member or a person to whom a share in a company has been transmitted 
by will or by operation of law.  The plaintiff in this case does not fall 
within any of those descriptions of an applicant who may make an 
application for an order under ch 2F.  The defendant may be described as 
a person who has ceased to be a member of a company and may, in that 
context, have the capacity to apply for an order under s 233 pursuant to 
s 234(c) provided that the application for the order relates to the 
circumstances in which he ceased to be a member of the company.  In the 
present case, however, no such application has been made.  In this case it 
may be necessary for me to decide whether or not, as a matter of fact and 
law, the defendant is or was a director or shareholder of the plaintiff or is 
or was entitled to be.  That, however, is not the cause of action.  The cause 
of action is based in an application by the plaintiff, which requires me to 
determine whether there are grounds for restraining the defendant from 
holding himself out as a director of the company and whether or not there 
are grounds for restraining him from doing so or from dealing with the 
property of the plaintiff company.  Those are not matters, which are 
necessarily or exclusively referable to the provisions of ch 2F of the 
Corporations Act.  The need for a court such as the Warden's Court to 
conclude that a person is or was or is not or was not a director of a 
company, whether or not that person has or is likely to hold himself out to 
be a director of a company and whether or not it is appropriate to restrain 
him from so holding himself out or from dealing in any or a particular 
way with the property of the company, are not matters in respect of which 
it can be said that no court but a Court to which jurisdiction in those 
matters has been given by the Corporations Act has any jurisdiction.  
Merely because a legal or factual determination must be or may need to be 
made about them does not have the necessary consequence that the whole 
action or proceeding is thereby one which is to be characterised as one 
that can only be dealt with by a court which has authority to do so by 
virtue of s58AA of the Corporations Act. 
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21  In the present case it would appear, in any event, that the action and 
the remedy sought by the plaintiff do not necessarily rely upon the 
defendant being either a member of the company or a director or other 
officeholder.  The provisions of s 233 and s 234 of the Corporations Act 
appear to assume that there will such a relationship between the applicant 
and the respondent company.  I consider that the subject matter of the 
plaint in the present case is the property of the plaintiff, namely, the three 
specified mining tenements.  The subject matter is neither a corporation as 
such nor the conduct (oppressive or otherwise) of a company’s affairs or 
an act or omission by or on behalf of a company or in respect of a 
members’ resolution.  The defendant is not a party to the plaint merely 
because of, or in his capacity as, a member or director or other 
officeholder of the company.  It appears that it is merely incidental to the 
plaint that the defendant was previously, or that he may still be or may be 
entitled to be, a director or shareholder of the company.  The fact that the 
number of issued shares in the plaintiff may have altered and any resulting 
consequences appear to be of little, if any, relevance to the issues arising 
from the plaint. 

22  I consider that the provisions of s 132(1)(f) are wide enough to 
embrace an action or proceedings related to mining tenements where there 
is or may be a need to prevent or otherwise control or impose conditions 
upon the possible future transfer or disposition or charging of a mining 
tenement which is the property of a company.  The Supreme Court has 
injunctive powers and, pursuant to s 134(5) of the Mining Act, a Warden's 
Court may exercise in relation to all matters relating to any civil 
proceedings under the Mining Act like powers as are conferred upon the 
Supreme Court. 

23  In the circumstances, the application by the plaintiff to strike out the 
defence for non-compliance with the orders made on 8 August and 
16 October is dismissed, save that the time for hearing of the summons be 
abridged.  Costs are reserved.  I will hear further submissions concerning 
costs.  The application by the defendant to strike out the plaint is refused.  
Costs in respect of that matter are reserved and I will hear submissions.   
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