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Result: 

1. Objections to grant of Miscellaneous Licences may be based upon 
registered Native Title claims. 

2. Objections to grant of Mining Leases may be based upon registered 
Native Title claims. 

3. Objectors to grants of Mining Leases and Miscellaneous Licences to be 
heard at hearing of applications in Open Court  
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RULING ON PRELIMINARY LEGAL ISSUES 

 

THE PROCEEDINGS 

1  BHP Billiton Iron Ore Pty Ltd has applied for the grant of 
11 miscellaneous licences and 5 mining leases.  All of those tenement 
applications have been objected to.  The objectors are the Karriyarra, 
Njamal, Palyku, Karriyarra/Yinjibarndi and Birrimaya, registered native 
title claimants.  Essentially, all of the objections derive from their 
registered native title claims under the Native Title Act 1993 (Cth) ("the 
NTA").  The objectors say that the activities that might be allowed 
pursuant to the proposed tenements could adversely impact upon the 
exercise of native title rights, as well as their cultural heritage and 
lifestyles.  It is also said by the objectors that the grant of the tenements 
would permit activities that would adversely affect the environment and 
flora and fauna which, in turn, would impact on the objectors.  It is a 
ground of objection that the applicant did not, pursuant to the relevant 
provisions of the Mining Act 1978 (WA) (“the MA"), obtain an entry 
permit authorising it to enter and mark out land the subject of a registered 
native title claim and, further, that notifications which registered native 
title claimants are entitled to receive pursuant to the provisions of the MA 
were not provided.  It is said that the applicant has failed to comply with 
the provisions or intention of the MA, the NTA and the Racial 
Discrimination Act 1975 (Cth) (the "RDA") and that the granting of the 
tenements would be contrary to public interest. 

2  The objectors say that many of their registered native title rights and 
interests that have been claimed and registered could be adversely 
affected.  Those rights claimed include the right to possess, occupy, use 
and enjoy the land and to make decisions about its use and management 
and maintenance.  The right of free access generally and, in particular, for 
the practice and maintenance of traditional law and culture, including 
burials, ceremonial meetings and practices, maintenance and protection of 
places of importance and many other activities and objectives are included 
in the totality of the rights and interests claimed by all of the objectors. 

3  The applications for miscellaneous licences are sought in order to 
enable the applicant to establish and operate and maintain very significant 
facilities which fall within the description of activities for which a 
miscellaneous licence may be granted under the MA and which fall within 
the description of “infrastructure facilities” ( s 253 NTA) for purposes of 
s 24MD of the NTA.  They include, for example, haul roads, railway lines 
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and all associated activities, buildings and other facilities necessary to 
plan, build, operate and maintain those facilities.  The proposals on behalf 
of the applicant are self-evidently long term. 

4  The hearing of the applications is to take place over two days on 9 
and 10 December 2004.  Both parties requested that prior to the 
commencement of the hearing I receive submissions and give rulings on a 
number of preliminary legal issues arising out of the relationship between 
the MA and the NTA and the RDA.  The first of those issues concerns 
whether or not in the case of objections to miscellaneous licence 
applications the Warden has jurisdiction to refuse to determine the grant 
upon the grounds of objection that have been raised about the adverse 
impact that the grant of the tenements and the exercise of rights 
thereunder may have on the exercise of native title rights and interests, 
upon cultural heritage, upon the lifestyle of the objectors and upon the 
objectors because of the effects of the grant and exercise of rights 
thereunder on the environment.  A similar issue is raised in relation to the 
case of objections to applications for the grant of a mining lease.  The next 
issue concerns whether or not, if the Warden does have such jurisdiction, 
the Warden should decline to hear the objectors in respect of all or any of 
their particularised objections. 

5  The next preliminary legal issue to be determined relates to whether 
or not the applicants were obliged to treat the objectors as private 
landholders for purposes of the MA on the premise that the land the 
subject of the applications is the subject of a registered native title claim.  
As part of that issue there is also the preliminary issue as to whether the 
applicants were required to obtain a permit to enter or further permit to 
enter the subject land or to obtain the objectors' consent in accordance 
with s 29(2) of the MA. 

The NTA 

6  Subdivisions M and P of div 3 of Pt 2 of the NTA deal with future 
acts, including the grant of miscellaneous licences and mining leases 
pursuant to the provisions of the MA.  A grant of such a mining tenement 
is a future act which could be done to land if a native title holder in 
relation to that land instead held a freehold estate in fee simple in the land, 
and if a law of the Commonwealth or of a State makes provision in 
relation to the preservation or protection of areas or sites that may be 
within the subject land and of particular significance to Aboriginal 
peoples (NTA, s 24MB).  In the case of the grant of a miscellaneous 
licence (to which subdiv P does not apply) any registered native title 
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claimants in relation to the land concerned have the same procedural 
rights as they would have in relation to the land on the assumption that 
they instead held a freehold estate in fee simple in the land (NTA, 
s 24MB(6A)).  The grant of a miscellaneous licence is a grant by a 
Warden under a law of the State of Western Australia (and is therefore an 
act attributable to the State of Western Australia –NTA s 239) whereby a 
right to mine for the sole purpose of the construction of an infrastructure 
facility is created.  The State must notify any registered native title 
claimant that the act of granting the miscellaneous licence is to be done.  
Within two months of receiving such notification any registered native 
title claimant may object within two months to the doing of the act so far 
as it affects their registered native title rights and interests and the 
applicant for the tenement must consult with any claimants who have 
objected.  The consultation is to be about ways of minimising the impact 
of the grant of the tenement on the registered native title rights and 
interests and, if relevant, about any access to the land or the way in which 
anything authorised by the miscellaneous licence, if granted, might be 
done. 

7  If the registered native title claimant that has objected after 
notification by the State that the act is to be done requests it, the State 
must ensure that the objection is heard by an independent person or body.  
If the independent person or body makes a determination upholding the 
objection or makes a determination that contains conditions about the 
grant of the miscellaneous licences that relate to registered native title 
rights and interests, then the determination must be complied with unless 
there is Ministerial consultation and it is in the interests of the 
Commonwealth or the State not to comply with the determination 
(s 24MD(6A)(g)). 

8  Section 24MD does not apply to the grant of a mining lease 
(s 24MD(6)).  Subdiv P of div 3 applies to a future act by a State where 
subdiv M applies to the act and the act is the creation of a right to mine 
whether by grant of a mining lease or otherwise except for the purpose of 
the construction of an infrastructure facility.  The "procedural rights" 
which a registered native title claim has in respect of an application for the 
grant of a miscellaneous licence do not apply to an application for the 
grant of a mining lease.  Although the freehold test described in s 24MB 
requires that for subdiv M, and therefore subdiv P, to apply to a future act 
the future act must be one which could be done to the land if it was land 
held by a native title holder as a freehold estate in fee simple, that does 
not mean that in respect of a future act to which subdiv P applies native 
title claimants have the procedural rights given by s 24MB(6A).  It is the 
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NTA and not the MA that creates the difference in procedural rights.  The 
difference in rights does not offend either s 9 or s 10 of the RDA.  The 
distinction arises from the different way in which the NTA deals with the 
particular future act and is not based on any of the criteria set out in s 9 
and s 10.  In particular, s 10 of the RDA does not have the effect that the 
procedural right given to native title claimants where the future act is a 
miscellaneous licence are procedural rights to which registered native title 
claimants have a right where the future act is the grant of a mining lease.  
What the NTA does is to, in effect, insert into the procedure laid down by 
the MA for the grant of a miscellaneous licence, a requirement that 
registered native title claimants be treated as if they held a freehold estate 
in the land the subject of the native title claim and over which land the 
application for the grant of the tenement has been made. 

9  Section 253 of the NTA provides a definition of "registered native 
title claimant".  In relation to land, it means a person whose name appears 
in an entry on the register of native title claims as the applicant in relation 
to a claim to hold native title in relation to the land.  Under Pt VII of the 
NTA a regime for the registration of native title claims is set up.  Only the 
Federal Court can make a determination as to whether or not native title 
exists.  The Court does not create or grant native title.  It merely 
determines that it exists and is held by the holder or holders as determined 
by the Court.  Claims asserting that a person holds native title in relation 
to a specified area are to be made to the Federal Court.  The Native Title 
Registrar is given a copy of all native title determination applications that 
are filed in the Federal Court.  The Registrar has a duty to consider the 
claims made in the application and must accept the claim for registration 
if the criteria set out in s 190B are met.  Those criteria include that the 
Registrar must consider that "… prima facie, at least some of the native 
title rights and interests claimed in the application can be established". 

10  The Registrar must also be satisfied that the factual basis on which it 
is asserted that the native title rights and interests claimed exist is 
sufficient to support the assertion of native title.  Under s 190A, the 
Registrar, in considering a claim, must have regard to certain specified 
information but, in addition, may have regard to such other information as 
he or she considers appropriate.  Thus, for a person to be properly 
described as a native title claimant for purposes of s 24MD(6B) there 
must have been more than a mere assertion of native title.  The claimant 
must have satisfied the registration test set out in Pt VII of the NTA.  In 
the light of that statutory background I consider that it is the intention of 
the NTA that, in giving to the native title claimant the same procedural 
rights as the claimant would have as if the claimant held freehold title to 
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the land in question where a Warden is dealing with an application for the 
grant of a miscellaneous licence, the Warden should proceed upon the 
basis that, prima facie, there exist the registered native title rights and 
interests. 

11  It cannot be the case, as was suggested by the applicant, that for the 
Warden to be able to determine, for purposes of an application for the 
grant of a miscellaneous licence the MA, the effect on the asserted native 
title rights of the objectors to the grant of the application would require a 
determination by the Federal Court that native title exists and is held by 
the objectors.  If that were the case, then subs 24MD(6A) would not have 
made reference to registered native title claimants.  Under the MA only 
two types of tenement could constitute those created for the purpose of 
construction of an infrastructure facility:  a miscellaneous licence or a 
general-purpose lease.  The procedures contained in the MA for the 
granting of a miscellaneous licence and a general-purpose lease are very 
similar.  Most of the procedure connected with those types of tenements is 
procedure that takes place before the grant is made.  In both cases a 
formal application must be made in the prescribed manner. 

Procedural Rights under the MA 

12  In the case of a general-purpose lease objections may be made in the 
same manner as for applications for mining leases and are to be 
determined in the same manner as an application for a mining lease (MA, 
s 86).  The procedure for lodgment and determination of a miscellaneous 
licence is as set out in s 41, s 42, s 44, s 46, s 46A, s 47 and s 52(1A) of 
the MA with those provisions being modified accordingly.  Both s 86 and 
s 91 of the MA which create the power to grant general-purpose leases or 
miscellaneous licences are expressly made "Subject to this Act".  That 
necessarily means that the application in each case is subject to the 
provisions of s 111A of the MA wherein the Minister has an overriding 
power, in the public interest, to terminate an application or to refuse it 
provided that the public interest is of a type that falls within the provisions 
of s 111A.  Applications for miscellaneous licences and general-purpose 
leases being "subject to the Act" are also subject to the provisions of div 3 
of Part III of the MA which contains provisions which set out the 
procedures which must be followed where an application is made for the 
grant of a tenement over private land.  In my opinion, the "procedural 
rights" to which reference is made in s 24MD(6A) of the NTA are the 
procedural rights, express and implied, that are afforded to the freehold 
owner of private land over which the grant of a tenement is sought.  In 
some instances those rights may described as "a right" in that the owner is 
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expressly identified as the object of specified procedures and in other 
instances rights must necessarily be implied as following from the 
imposition of a procedural obligation on the part of the applicant. 

13  In the case of s 28 of the MA, which says that no person shall enter or 
remain upon the surface of any private land for any purpose of div 3 of the 
MA or for any purpose specified in s 104(1) - which deals with entry on 
land for purposes of marking out and posting notices - unless that person 
is authorised to do so by a permit issued by the Warden under s 30, or by 
any other provision of the Act or by virtue of a mining tenement, I 
consider that the primary purpose of s 28 is to preserve for, inter alia, 
those who hold a freehold estate in fee simple over the subject land, the 
right at law to enjoy all of their legal freehold entitlements in respect of 
that land without trespass or other  conduct that would impinge on their 
title and diminish their common law and other legal rights and 
entitlements which attach to the title.  Section 28 introduces a 
qualification to the preservation and protection of those rights in that it 
says that where, but only where, a permit has been issued by the Warden 
or where other provisions of the Act or the existence of a mining tenement 
allows it to be done is there any right vested in any person to enter and 
remain on the land for purposes of div 3 or s 104(1).  Because the 
provisions of subs 24MD(6B) do not apply to applications for the grant of 
mining leases, and in the absence of any other provisions having such an 
effect, the provisions of s 28 of the MA do not apply to an application for 
the grant of a mining lease over land which is the subject of a native title 
claim. 

14  I consider that the provisions of s 28 of the MA introduce a 
procedural element into the application for and the grant of a 
miscellaneous licence in that, as a matter of procedure, the necessary 
marking out which is a precondition to the making of the application 
cannot be carried out where the marking out requires entry onto the land 
unless the Warden has issued a permit in accordance with s 30 of the Act.  
I am of the opinion that the decision of the High Court in Bromley v 
Muswellbrook Coal Co Pty Ltd (1973) 129 CLR 342 still has application 
to the provisions of the MA and that its effect is that, as a matter of law, 
entry upon and marking out of private land for the purposes of obtaining a 
grant of a mining tenement under the MA where the necessary permit has 
not been issued by the Warden is unlawful and that the unlawful marking 
out cannot be the basis for the grant of a mining tenement.  It necessarily 
follows that, with respect, I disagree with the views expressed by 
Warden Heaney SM in the matter of Mineralogy Pty Ltd v Applicants for 
the Kurama Native Title Claim [2003] WAMW 35 where his Worship 
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concluded (16 to 23) that the decision of Menzies J in Bromley no longer 
had application to the MA and that the current state of the law was that as 
expressed by Sheller AJ in Creasy v Hot Holdings Pty Ltd [2000] 
WASCA 206 in which his Honour said, in effect, that applying dicta from 
the decision of the High Court in Project Blue Sky Inc v Australian 
Broadcasting Authority (1998) 194 CLR 355 it should be asked whether 
or not it could be said in the context of the whole of the relevant 
legislation that it was the intention of the Parliament that non-compliance 
with a statutory requirement should lead to acts not performed in 
compliance therewith being declared invalid or of no effect. 

15  With respect to what his Worship said and referred to in his report to 
the Minister in Mineralogy, I do not consider that failure to obtain a 
permit to enter private land can be said to be a mere defect or irregularity 
of procedure, nor that it can be said that failure to obtain a permit prior to 
marking out will not have the effect that the marking it not nugatory or 
otherwise incapable of supporting a subsequent application for and 
granting of a mining tenement.  There is no inconsistency between the 
interpretative approach taken by Menzies J in Bromley and that expressed 
by any of the members of the High Court in Project Blue Sky.  The 
decision of Menzies J was, in effect, that the statutory context of the 
relevant prohibition was such that, taken together with the way in which it 
was expressed, it was evident that the intended effect of non-compliance 
was as found by Menzies J.  It should also be remembered that, in Creasy,  
the Court was not dealing with private land but with failure to comply 
with the provisions of s 118 of the MA which are concerned with the 
giving of notice of an application for the grant of a tenement to a pastoral 
lease-holder.  A pastoral lease is expressly excluded from the definition of 
"private land" which is set out in s 8(1) of the MA. 

16  The grant of a permit under s 30 of the MA allows the holder of the 
permit to do several things.  Those things are set out in s 32.  The holder 
may, for the duration of the permit, enter the subject land, remain upon it, 
search for minerals, mark out the boundaries of a proposed tenement or 
tenements, install posts, dig trenches, use stones for marking out, return to 
repair and maintain the marks, return and install notices and to return later 
in order to maintain the notices that have been left on the land.  All of 
those things may be done by agents.  In addition, the holder or his agents 
may detach samples of any vein or lode on the surface without the consent 
of the owner or occupier and may remove those samples, again without 
the consent of the owner or occupier, for the purpose of assaying or 
testing them.  Such activities could clearly impinge upon native title rights 
and interests.   
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17  Arguably the grant of a permit could be described generally as an act 
that "affects native title" as contemplated by s 226 and s 227 of the NTA.  
It is not, however, of itself, a future act under the NTA to which the 
provisions of subdiv M or P are expressly directed.  I consider, however, 
that the issue of a permit is, at least, a matter of  essential procedure under 
the MA whereby there are rights given to native title claimants as a 
consequence of the provisions of subs 24MD(6B).  With respect, I do not 
agree with the opinion expressed by her Worship Warden Richardson SM 
in the matter of Dodsley Pty Ltd v Applicants for the Thudgari Native 
Title Claim [2003] WAMW 14 where (27 to 38) her Worship concluded 
that as the act of marking out before the making of an application for 
grant of a miscellaneous licence is a separate and distinct act from the 
grant of the licence and that, therefore, because the grant of a permit is not 
a future act within the meaning of the NTA, the failure to obtain a permit 
prior to marking out in the case then before her Worship was not contrary 
to the provisions and intention of the NTA.  In my opinion, while the 
issuing of a permit can be distinguished as a matter of administrative 
process from the granting of a miscellaneous licence and while the act of 
marking out can also be distinguished administratively and physically 
from both the grant of a permit and the grant of a miscellaneous licence, 
and in that sense they are all separate acts, I do not consider that such 
distinguishment has the effect that the obtaining of a permit and the 
carrying out of physical acts on the land pursuant to the permit do not give 
rise to procedural rights as contemplated by subs 24MD(6A). 

18  With respect to her Worship, I do not understand the effect of the 
comments made by Wilson J in Hunter Resources Ltd v Melville (1988) 
164 CLR 234 at 246 where his Honour said, "… in the absence of 
objection there may be no occasion for the Warden to satisfy himself as to 
compliance (with the requirement to mark out).  The requirement that 
land be marked out in accordance with the Regulations applies generally 
to every application for a prospecting licence but the Act does not impose 
a duty of inquiry on the Warden or … the Mining Registrar …  In effect 
the Act draws a distinction between contested and uncontested 
applications," as being that the obtaining of a permit and the marking out 
of a miscellaneous licence are not part of the process of the act of the 
lawful grant of a miscellaneous licence.  I consider that all his Honour 
was saying is that there is no duty on the Warden to personally conduct an 
inquiry about those matters where there is no objection to grant, or none 
based on marking out, and that if a licence is granted where there has in 
fact been no valid marking out, s 116(2) has the effect of protecting the 
subsequently granted tenement from any attack that is based upon 
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non-compliance with the marking out requirement.  His Honour's 
comments were concerned with indefeasibility of title after grant rather 
than the consequences of failure to comply with procedural requirements 
where the failure is demonstrated prior to grant. 

19  I consider that the provisions of s 33 of the MA creates what 
constitute procedural rights for purposes of subs 24MD(6A) in that the 
applicant for the grant of a miscellaneous licence must give to the owner 
of private land notice of the application for the grant of the tenement in 
the manner prescribed.  The manner of the giving of the notice is 
prescribed by reg 7.  It must be served within 14 days of the date of 
lodgment of the application, although that time may be extended under 
reg 104. 

20  There is nothing in the MA or regulations thereunder which entitles 
an owner of private land to be notified that an application has been made 
for the grant of a permit to enter that land or for notice of the application 
or the granting of the permit to be given to the owner  at any time prior to 
the first occasion on which the land is entered and there is no expressed 
right for the private landowner to participate in the process of application 
for and grant of the permit.  It seems, however, to me that there is a right 
which accrues to the owner of the land pursuant to the provisions of 
s 30(3) to have the Warden give consideration to the conditions upon 
which the permit is granted and, pursuant to subs (4), to have the Warden 
give consideration to and, if necessary, fix a sum of money that the 
applicant must pay to the Warden to be held by the Warden to compensate 
the owner and occupier of the private land for any damage likely to be 
caused by the holder of the permit during the currency of the permit. 

21  I consider that that is a part of the procedure connected to the grant 
of a miscellaneous licence and that it is a procedural right of the owner of 
the land, and therefore of a native title claimant, to have the Warden give 
consideration to such matters.  If there is no permit applied for or granted 
prior to entry for any purpose under div 3 of Pt III of the MA or s 104(1) 
of the MA, then the duty of the Warden to give consideration to those 
matters can not be performed and the owner of the land and any native 
title claimant will have been denied that due procedure and, thus, denied 
the procedural rights which attaches to that procedure. 

22  Another right, which in my opinion is a procedural right for purposes 
of subs 24MD(6A) of the NTA, is the right, pursuant to s 31 of the MA, to 
be provided with a copy of the permit issued by the Warden under s 30 on 
the first occasion that the permit holder or his agent enters the private land 
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after the issue of the permit.  That is an instance where the obligation on 
the part of the permit holder carries with it a corresponding right in the 
private landowner.  It is a matter of procedure.  The obligation on the part 
of the permit holder is, in my opinion, an obligation that is part of the 
procedure set out in the MA for the grant of a miscellaneous licence over 
private land.  The necessarily created right of notification in the owner of 
the private land which flows from the obligation is a procedural right and, 
in the case of native title claimants, is a procedural right for purposes of 
subs 24MD(6A).  It is a right which is recognised by the MA as properly 
attaching to private land which, but for the provisions of the MA which 
make private land open for mining, could not, without consent, be entered 
upon and could not be the subject of activities for purposes of the MA. 

23  Native title claimants, by virtue of the provisions of the NTA, are to 
be treated in that regard in all respects as if they were the holders of 
freehold title and, thus, as owners of private land for purposes of the MA.  
The holder of freehold title is entitled to know that persons who, without 
having to obtain the owner’s consent, enter and re-enter and remain upon 
and carry out activities upon their land which they would not otherwise be 
allowed to do, are doing so pursuant to rights to that effect which have 
been granted, in this case under the MA.  One important reason for that 
entitlement on the part of the private landowner is that, having become 
aware of the actual and possible future presence and activities of the 
permit holder on the owner's land, the owner may wish to monitor the 
entries and activities, may wish to negotiate with the permit holder 
concerning what is done and when and how, is alerted to the possibility 
that a tenement application may be made, may wish to take steps to 
prevent loss or damage, inadvertent or otherwise, which may flow to the 
subject land or to the activities of the owner from the exercise by the 
permit holder of the rights that are bestowed on the permit holder by the 
permit. 

24  In the context of the rights and interests that are commonly claimed 
by native title claimants, particularly those related to sites of significance, 
the consequences of the carrying out of activities that are allowed by a 
permit issued pursuant to s 30 of the MA may be of extreme significance.  
A failure of the holder of a permit to comply with the notification 
provisions of the MA and regulations, in particular s 31 and s 33, in my 
opinion, is a denial of a procedural right given by sub 24MD(6A) to 
native title claimants. 

25  In my opinion, applicants for the grant of a miscellaneous licence are 
obliged, pursuant to s 30 of the MA, to obtain a permit to enter before land 
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the subject of a registered native title claim is entered for the purpose of 
marking out any part of that land for purposes of obtaining a grant of a 
mining tenement or for any other purpose permitted by div 3 of Pt III of 
the MA or for any purpose under s 104 of the MA.  There is a duty on the 
part of the would-be applicant for the grant of any miscellaneous licence 
to comply with all the obligations imposed by the Act in relation to the 
obtaining of a permit, the giving of required notification to registered 
native title claimants and compliance with the conditions of the permit 
and of any other obligations created by the MA or regulations and there is 
a corresponding procedural right in respect of those matters that must be 
afforded to registered native title claimants. 

26  Section 29 of the MA is also a provision of that Act which is intended 
to give protection to, inter alia, the holders of freehold title over which the 
grant of a tenement is sought.  It prohibits the granting of any mining 
tenement in respect of private land that is used for or is of a type described 
in the provisions of subs 29(2) unless the written consent of the owner of 
the private land is given.  Part of the procedure contemplated by s 29 is 
that where there is a dispute as to whether or not there is erected on the 
land in question a "substantial improvement", the Warden is the sole judge 
of whether or not that is the case.  I consider that where there is such a 
case the freehold titleholder would have a right to be heard by the Warden 
before the Warden made a decision.  One of the preliminary legal issues 
that is connected with div 3 of Pt III of the MA is the issue as to whether, 
to the extent that the applicant was obliged to treat the objectors as private 
landholders, the applicant was required to obtain the consent of the 
objector in accordance with s 29(2) of the MA.  In my opinion, it is only at 
the point of grant of a miscellaneous licence or a mining lease that 
consideration need be given by the Registrar or Warden or Minister to the 
provisions of subs 29(2) in the sense that, without the written consent of 
the private landholder, there can be no grant of any tenement over any 
area dealt with by s 29(2).  As a matter of law the consent of the owner is 
not "required" in order than an application for a tenement over such areas 
may be made or before consideration may be given to the application.  It 
is, in my opinion, however, a matter of procedure that before a tenement 
can be granted over the surface of private land in respect of areas that are 
covered by s 29(2) of the MA a Registrar or Warden or the Minister must 
be satisfied that the owner has given consent in writing to such a grant.  
Unless the procedure of the obtaining of such consent has been followed, 
there can only be a grant of subsurface rights in respect of such areas. 

27  Where the application is for the grant of a miscellaneous licence in 
the case of land held by way of "ordinary title", without proof to the 

2004WAMW22.doc   (<CES>) Page 15 



[2004] WAMW 22 
CALDER SM 

satisfaction of the Warden or Registrar or Minister, surface rights cannot 
be granted over any part of the land that is within s 29(2).  The owner is 
lawfully entitled to not have a tenement granted over such areas unless 
consent in writing is given by the owner.  In my opinion, that is a 
procedural right for purposes of subs 24MD(6a).  It is a procedural right 
which must be extended to native title claimants where the subject future 
act is the grant of a miscellaneous licence.  The private landholder has a 
right to withhold consent.  In my opinion, a native title claimant must be 
extended that right to withhold consent.  There is a right to not have the 
title of freehold diminished in that way without consent.  Because of the 
distinction which I have noted earlier  that has been created by the NTA 
between applications for miscellaneous licences and applications for 
mining leases, it is not the case that native title claimants have any right to 
withhold such consent.   

Jurisdiction 

 
28  In my opinion the NTA does not establish an exclusive jurisdiction 

or procedure for the consideration and resolution of issues arising out of 
the actual or potential adverse impact that the grant of a mining tenement 
may have upon the registered claims of native title claimants.  In relation 
to applications for the grant of rights to mine for the sole purpose of 
construction of infrastructure facilities, it appears to me that the 
provisions of subsection 24MD(6A) are intended to enable and facilitate 
the participation by native title claimants in proceedings that are 
conducted pursuant to the MA connected with applications for and the 
granting of such mining tenements.  The NTA binds the Crown in right of 
the State (s5).  The NTA is not intended to affect the operation of the MA 
and regulations thereunder where they are capable of operating 
concurrently with the NTA (s8).  In the context of an application for the 
grant of a miscellaneous licence, I consider that the MA can be interpreted 
and applied as if subsection 24MD(6A) was included in the MA or as if 
the definition of private land in the MA included land the subject of a 
registered native title claim.  It is true that, as submitted by the applicant, 
the NTA does establish a procedure for consideration and resolution of 
matters such as the adverse impact upon the exercise of native title rights 
and interests of the grant of a miscellaneous licence, however, part of that 
established procedure is the expressed extension to native title claimants 
of procedural rights under the MA.  Those rights are extended in the 
context of the powers and rights given to the holders of private land and to 
the public at large to object to the grant of a miscellaneous licence and to 
participate in all other procedures in connection therewith that are 
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established by the MA.  The Warden has jurisdiction to conduct a hearing, 
which includes receiving evidence and submissions from objectors, in 
order to decide whether a miscellaneous licence should be granted and, if 
it is to be granted whether conditions which will attach to the grant.  Any 
person may object to a miscellaneous licence being granted at all; any 
person may object to such a licence being granted unless certain 
conditions, other than those which the MA requires be imposed, are 
attached to the grant.  There is no express limitation in the MA as to who 
may object and there is no implied limitation.  There are no express 
limitations as to the grounds upon which an objection may be made.  In 
the case of the owners of private land and, therefore, in my opinion 
registered native title claimants, there is an entitlement or a right, which is 
a procedural right, to be heard in relation to an application for the grant of 
a miscellaneous licence (MA section 33(2)).  It is arguable that, pursuant 
to subsection 33(2) of the MA that a private land owner, and therefore a 
registered native title claimant, has an entitlement to be heard without 
having formally lodged an objection given that the subsection says, firstly, 
that such owners are "...entitled to be heard..." and then says that "...if the 
owner...objects to the granting of a mining tenement...".  Whether such a 
distinction should be drawn is, however, not a matter that I need consider 
here because the native title claimants have in fact lodged formal 
objections to the grant of the miscellaneous licences.   

 
29  I do not consider that it is purporting to expand or go beyond the 

jurisdiction of a Warden for the Warden to deal with objections made by 
native title claimants to the grant of a miscellaneous licence where the 
grounds of objection derive from the registered native title rights and 
interests that will ultimately be dealt with by way of determination by the 
Federal Court of the issue as to whether or not native title exists over what 
land it exists, who the holders of the title are and what the rights and 
interests which attach to the title are. 

 
30  The existence of the jurisdiction in a Warden to hear objections 

deriving from registered native title rights and interests and the exercise of 
that jurisdiction by a Warden in the determination of an application for the 
grant of a miscellaneous licence does not, as the applicant submitted, 
"inevitably render nugatory the consultation mechanism prescribed by 
section 24MD(6B)(e) of the NTA."  The duty to consult only arises if the 
future act of the grant of the miscellaneous licence is to be done and only 
if the registered native title claimant lodges an objection within 2 months 
after the notification by the State that the act is to be done.  At the 
conclusion of a hearing before the Warden the outcome may be that no 
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future act is to be done.  That may be, for example, because the act of the 
granting of the licence may not be one that will affect native title or native 
title rights and interests.  It may be because the Warden has decided that 
the application should be refused.  It may also be because the Minister has 
acted in the public interest pursuant to s111A of the MA and determined 
that the application should not be granted.  In any event, the applicant and 
the native title claimant and the State are free to consult regardless of the 
provisions of s24MD, although there is no legal obligation to do so in 
respect of an application for a miscellaneous licence.  It is also the case, in 
my opinion, that the matter about which the consultation is to take place is 
the particular miscellaneous licence that is to be granted and not the mere 
fact of a miscellaneous licence at large.  That is to say the future act about 
which there is to be consultation must be one which is identifiable in 
terms not only of its nature but in terms of its particular contents and 
effect, which includes the area of land over which it is to be granted, the 
discretionary conditions upon which it is to be granted and the manner 
and the extent to which, if at all, registered native title rights and interests 
will or may be thereby effected.  In that context the consultation will 
necessarily focus upon the particular future act.  That will mean that, if 
the independent person is called upon to make a determination pursuant to 
subsection 24MD(6B) he or she will be able to make a determination in 
the context of exactly what the proposed future act is rather than in what 
would otherwise be a partial factual vacuum concerning relevant matters 
such as the area of land in respect of which the future act is to take place 
and the conditions upon which activities that will be permitted by the 
future act may be undertaken.  In that context, the independent person 
may ascertain how, if at all, claimed native title rights and interests will or 
may be affected by the act that is to be done and whether or not there 
should be any future act at all or, alternatively, that the future act must 
contain conditions about the doing of the act that relate to registered 
native title rights and interests.  In exercising that function the 
independent person can not be called upon to determine what native title 
rights and interests, if any, exist, however, in my opinion, the independent 
person must give due weight to the fact of registration of the claim by the 
Native Title Registrar and to the conclusion reached by the Registrar 
pursuant to s190B that prima facie some of the native title rights and 
interests claimed can be established and that as part of the process of 
reaching such a conclusion the Registrar must have been satisfied that the 
specified factual basis on which it is asserted that the native title rights 
and interests claimed exist is sufficient to support the assertion of such 
existence. 

 

2004WAMW22.doc   (<CES>) Page 18 



[2004] WAMW 22 
CALDER SM 

31  It follows from what I have said above that I do not consider that 
there is a duplication of the process which must be administered by the 
Warden under the MA on the one hand and the process to be administered 
by the independent person under the NTA on the other hand when an 
application is made for the grant of a miscellaneous licence over land the 
subject of an undetermined native title determination application and 
where registered native title claimants lodge objections derived from their 
claimed native title rights and interests to the grant of the miscellaneous 
licence.  In that regard I still hold the views that I have previously 
expressed in my decisions in Quartz Water Leonora Pty Ltd v Ashwin 
(Wardens Court Leonora 14 October 1999) and in Iluka Resources Ltd v 
Martin and anor [2004] WAMW10.  In my opinion the obligation on the 
part of the State to give notification under paragraph (c) of subsection 
24MD(6B) of the NTA does not arise until it can be said that the 
particular miscellaneous licence that has been applied for is to be granted 
over the area and upon conditions that are specified and, further, the right 
of the registered native title claimant to object under paragraph (d) of that 
subsection and the obligation of the relevant bodies to consult and the 
jurisdiction of the independent person to hear any objections under 
paragraph (d) do not arise until the future act including all of its relevant 
particulars are fully identifiable.  It cannot, therefore, be said that there is 
a potential for either a duplication of process or for concurrent process 
which will or may lead to conflicting outcomes which is indicative of an 
intention on the part of the NTA that native title claimants may not lodge 
objections to the grant of a miscellaneous licence where the objections are 
based upon registered native title rights and interests claims.  In my 
opinion, subsection 24MD(6B) is inconsistent with such an argument.  
The procedure under subsection 24MD(6B) is, in my opinion, designed 
and intended to allow that under the MA. 

 
32  It appears to me that what paragraph (g) of subsection 24MD(6B) 

contemplates is that, after hearing an objection made by a registered 
native title claimant, the authorised person may determine that the act may 
be done providing that conditions that are contained in the independent 
person’s determination about the doing of the act that relate to the 
registered native title rights and interests are complied with and that the 
Warden (or the mining registrar in an appropriate case) is then, subject to 
Ministerial intervention, empowered to do the act provided those 
conditions are complied with.  In my opinion that contemplates that it is 
not inappropriate, for the Warden, having heard an application and having 
heard from a registered native title claimant objector to then identify 
precisely what future act is to be done (which includes upon what 
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conditions) and then for the State to give the notices required by 
paragraph (c) and for the Warden to then await the outcome of whatever 
follows thereafter and, if the independent person does not "uphold" the 
objection - by which I understand determine that the act is not to be done - 
and determines that if it is to be done certain conditions must be complied 
with and for the Warden to then resume his or her role and determine the 
miscellaneous licence application in accordance with the determination of 
the independent person.  It would also appear that paragraph (g) of 
subsection 24MD(6B) contemplates that, following the determination of 
the independent person the Minister for indigenous affairs may decide that 
it is in the interests of the State not to comply with the determination 
(presumably in whole or in part) and that if such is the case, then the act 
may be done by the Warden as initially proposed by the Warden (or as, in 
effect, permitted by the Minister) because it is only the Warden who may 
grant a miscellaneous licence where an objection has been lodged under 
the MA.  The same could be said of an application for a miscellaneous 
licence where no objections have been lodged pursuant to the MA and 
where, therefore, it is the mining registrar who is to determine the 
application.  For those reasons I consider that it is not correct to say,  as 
the applicant submitted, that the Warden will often be functus by the time 
that the independent person comes to exercise any jurisdiction in respect 
of an objection under subsection 24MD(6B).  That submission on the part 
of the applicant was based on the, in my opinion, incorrect presumption 
that a Warden should or would proceed to grant before the notification 
and consultation and appeal and determination processes provided for in 
paragraphs (c) to (g) of subsection 24MD(6B) began.  What the NTA is 
seeking to achieve in subdivisions M and P and, in section 24MD in 
particular, is a harmonious interaction and outcome between the laws and 
the procedures created by the NTA and the MA concerning the resolution 
of conflicts about competing rights and entitlements to land in the context 
of the legislative schemes created by the NTA, the RDA and the MA.  It 
would seem to me that if a Warden were to go ahead and grant a 
miscellaneous licence before the procedures set out in subsection 
24MD(6B) had been concluded that the applicant for the tenement may be 
extremely disadvantaged because of the effect of section 24OA of the 
NTA which says that unless a provision of the NTA provides otherwise a 
future act is invalid to the extent that it affects native title as it appears 
that the Warden would be functus after making such a determination 
because the Warden would have completely discharged the Warden’s 
statutory duty and granted a tenement but in circumstances where, to any 
extent that the grant affected native title, it would be invalid.  It appears 

2004WAMW22.doc   (<CES>) Page 20 



[2004] WAMW 22 
CALDER SM 

that procedures under section 24MD(6B) only apply before the future act 
is done. 

 
Applications for the grant of mining leases 
 
33  The grant of a mining lease is a future act that passes the freehold test 

- s24MB NTA.  The consequences set out in subsections 24MD(6A) and 
(6B) do not apply to future acts to which subdivision P applies.  
Subdivision P applies to acts which create the right to mine other than for 
the sole purpose of construction of an infrastructure facility.  The grant of 
a mining lease under the MA is not an "Approved" act for purposes of 
sections 26A, 26B, 26C or 26D  of the NTA, which acts are excluded 
from the application of subdivision P.  Section 28 of the NTA says that, 
subject to the NTA, an act to which subdivision P applies is invalid to the 
extent that it affects native title unless, before it is done, the requirements 
of one of the following paragraphs (a) to (h) are satisfied.  Those 
requirements include the absence of any native title party, the absence of 
any objection to a notice that was given that the proposed act attracts the 
expedited procedure, or if there be a determination that the act does attract 
the expedited procedure.  Also included are the requirements that any 
native title party objections have been withdrawn or that agreement has 
been reached pursuant to the established negotiation procedure or, failing 
agreement being reached, a determination has been made by the “relevant 
Minister” (s27A NTA) or by the National Native Title Tribunal 
("NNTT").  Consistently, in my opinion, with the scheme established 
under subsection 24MD(6B) where the notification, objection and 
consulting and making of a determination by the independent person are 
to occur before the future act is done, the provisions of subdivision P 
require that the procedures by which native title claimants asserted rights 
and interests are identified and dealt with under the NTA must take place 
“before” the mining lease is granted.  If those procedures are not followed 
then, to the extent that the grant affects native title, the act of grant is 
invalid.  A registered native title claimant is a "native title party" for 
purposes of subdivision P and, as such, is entitled to receive from the 
State, before the tenement is granted, a notice that specifies a "notification 
day" for the act and which states that for 3 months after the notification 
day steps may be taken by persons who wish to become native title 
parties.  The notice may also include a statement that the State considers 
that the act is one attracting the expedited procedure.  Subsection 30(3) 
says that for purposes of subdivision P the registered native title rights and 
interests of a native title claimant are those rights and interests described 
in the entry made in a register of native title claims.   As with applications 
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for the grant of tenements which create a right to mine solely for the 
purpose of constructing an infrastructure facility, the NTA acknowledges 
that it is no bar to involvement in the negotiation process that the asserted 
native title rights and interests have not yet been determined by the 
Federal Court or by permitted agreement.  Similarly the NNTT, as the 
arbitral body, may make a determination (s38 NTA) about whether the 
future act must not be done or may be done or may be done subject to 
conditions which are to be complied with by any of the negotiation 
parties.  The negotiation parties are a Government party, a native title 
party (which includes a registered native title claimant) and a grantee 
party, being the person who has requested or applied for the doing of the 
future act.  Further, the relevant Minister is empowered to make a 
determination in certain circumstances where the arbitral body has not 
made one.  The relevant Minister, too, may  make a determination as to 
whether the act must not be done or whether it may be done or whether it 
may be done subject to conditions to be complied with by any of the 
negotiation parties. 

 
34  Section 31 of the NTA requires that where the expedited procedure is 

not to be followed negotiation must be in good faith with a view to 
obtaining the agreement of each of the native title parties to the doing of 
the act or the doing of it subject to conditions to be complied with by any 
of the parties.  Section 41 of the NTA says that where agreement is 
reached pursuant to the negotiation procedure that the act may be done 
subject to conditions being complied with then that agreement has the 
effect, if the act is done, as if the conditions were terms of a contract 
among the negotiation parties. 

 
35  Section 44H of the NTA says that if the grant, issue or creation of a 

lease, licence, permit or authority is valid (including because of any 
provision of the NTA) and the lease, licence, permit or authority requires 
or permits the doing of any activity, whether or not subject to any 
conditions, and if an activity is done in accordance therewith, then the 
requirement or permission and doing of the activity prevail over any 
native title rights and interests and in the exercise of those rights and 
interests and the existence and exercise of native title rights and interests 
do not prevent the doing of the required or permitted activity.  The 
existing native title rights and interests are not, however, extinguished by 
the requirements or permission for the doing of the activities. 

 
36  I consider that the provisions of subdivision P are not intended to 

exclude the power of a Warden to deal with objections made pursuant to 
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the provisions of the MA to the grant of a mining lease where those 
objections are based upon matters which arise out of claimed native title 
rights and interests.  The NTA negotiation procedures may, of course be 
unsuccessful and may lead to a determination by the relevant Minister or 
the NNTT that the mining lease is not to be granted.  In such 
circumstances the application could not succeed insofar as it sought to 
permit activity that affected native title rights.  If the Minister or arbitral 
body (NNTT) determined that the act could only be done if certain 
conditions were complied with, then to the extent that the application 
before the Warden was inconsistent with such a determination the 
application for the tenement would have to be refused.  If the Minister 
under the MA granted it and did not refuse it to that extent, then any 
inconsistent grant would be invalid to the extent of the inconsistency.  
Except where the determination by the Minister (under the NTA) or the 
NNTT is that the act must not be done, there is still a role for the Warden 
to play.  The Warden must hear the application and may recommend that 
the Minister (under the MA) refuse or grant the tenement and may 
recommend that the Minister impose conditions.  There would be no point 
in the Warden recommending the imposition of conditions that were 
inconsistent with conditions specified in a determination made under the 
NTA by the relevant Minister or by the NNTT.  Neither Minister under 
the NTA or the NNTT can say that the mining lease is to be granted.  
Both can say that if it is to be granted then the act of grant must be done 
subject to any conditions to be complied with by any of the parties. 

 
37  The only stipulation contained in subdivision P as to when 

notification is to be given to a registered native title claimant in 
connection with an application for the grant of a mining lease is that 
notification must be given "before the act is done".  It appears that until 
the Government party has notified the other two negotiation parties, 
namely the native title party (which includes a native title claimant) and 
the grantee party (which includes an applicant for the grant of a mining 
lease) the normal negotiation procedure set out in s 31 of the NTA is not 
triggered.  Once that notification is given then, unless the notification also 
includes a statement that the State considers that the act attracts the 
expedited procedure, the negotiation in good faith must take place with a 
view to obtaining the agreement of each of the native title parties to the 
doing of the act or to the doing of it subject to conditions to be complied 
with by any parties.  The Government party (or any other person) is not 
obliged to notify the native title party or a grantee party pursuant to s29 of 
the NTA as soon as the application for the grant of the mining lease is 
made or at any other finitely prescribed period thereafter.  The State 
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cannot, however, proceed to grant without first having given notice in 
accordance with section 29 of the NTA.  To do so would mean that none 
of the requirements of  s28 of the NTA can be satisfied and, therefore, the 
grant would be invalid to the extent that it affects the native title.  Once a 
section 29 notification has occurred then, unless the expedited procedure 
is to be followed, negotiation must take place with a view to obtaining the 
agreement of the native title claimants who are negotiation parties.  
Negotiation must be undertaken in good faith, however, if no agreement is 
reached within 6 months of the notification day an application may be 
made by any negotiation party to the arbitral body - the NNTT - for a 
determination in relation to the act.  There is power for the relevant 
Minister to subsequently make a determination where, in specified 
circumstances, the NNTT has not made a determination.  The purpose of 
the normal negotiation procedure is to have the native title parties agree to 
the doing of the act with all conditions to be complied with by any of the 
parties.  If there is no agreement reached, then the NNTT or the Minister 
may determine whether or not the mining lease is not to be or may be 
granted and, if it is granted, what conditions must be complied with by 
any of the negotiation parties. 

 
38  It is significant that subdivision P does not extend to registered native 

title claimants procedural rights under the MA in the manner that it has 
done in the case of an application for the grant of a miscellaneous licence.  
No such procedural rights under the Mining Act are expressly or, in my 
opinion, impliedly, created or extended by the NTA in respect of 
proceedings under the MA for the grant of a mining lease.  A further 
important distinction is that in the case of applications for miscellaneous 
licences, the obligation on the part of the State to notify the native title 
claimant only arises when it can be said that the act "is" to be done.  That 
means more than that an application for the grant of a miscellaneous 
licence has been lodged.  It means that the person with the jurisdiction to 
grant a miscellaneous licence has decided that there will be a grant.  Such 
a decision can only occur after a hearing has taken place before the 
Warden at which hearing registered native title claimants will have been 
given the opportunity to exercise their entitlement to be heard.  The 
situation with applications for the grant of mining leases is different.  
There is a requirement that “before” the act of granting of a mining lease 
is done the State will notify the negotiation parties in accordance with s29 
of the NTA.  Until that notification has been given the obligation to 
negotiate does not arise and there can be no opportunity for the NNTT or 
the relevant Minister to make a determination in the absence of any 
agreement following negotiation.  It would be open to the Minister 

2004WAMW22.doc   (<CES>) Page 24 



[2004] WAMW 22 
CALDER SM 

administering the MA to determine, prior to the giving by the State of the 
section 29 notice that there would be no grant of the mining lease.  In that 
case there would be no future act in respect of which the NTA would have 
any operation.  It seems that it would be open to that Minister to permit 
the normal process of a hearing before the Warden of an application for 
the granting of a mining lease that has been objected to under the 
provision of the MA to take place before a Warden with the Warden 
making a recommendation and report to the Minister before the 
Government party gave the notification under s29 of the NTA.  If the 
Minister administering the MA decided at that stage that the application 
would be refused, and did refuse it,  there could be no future act and no 
requirement for any notification to be given.  In my opinion subdivision P 
does not establish a procedural regime in the form of the right to negotiate 
that has the effect of denying in the Warden or the Minister acting under 
the MA the jurisdiction or the power to consider whether or not, in the 
exercise of the discretion of the Minister pursuant to s71 of the MA a 
mining lease should be granted on such terms and conditions as the 
Minister considers reasonable.  I do not accept that it is the effect of 
subdivision P that the Minister acting pursuant to the MA could not on the 
basis of potential or likely or inevitable impact upon registered native title 
rights and interests refuse to grant a mining lease or be prepared to grant 
one with conditions which acknowledge the potential or likely or 
inevitable impacts and which, if complied with by the grantee will either 
prevent any such impacts or diminish them.  I am not satisfied that, 
because of the provisions of the NTA, a registered native title claimant 
cannot object on the basis of alleged adverse impacts upon registered 
native title rights and interests and have the Warden and subsequently the 
Minister take them into account in the course of the determination of an 
application for the grant of a mining lease.  In that sense the provisions of 
subdivision P may be seen as additional or special procedures of the type 
referred to in the preamble to the NTA whereby, in addition to, but not in 
derogation of the unqualified right of any person to object under the 
provisions of the MA to the grant of a mining lease, registered native title 
claimants are extended the benefit of the special negotiation procedures 
contained in subdivision P in respect of their claimed native title rights 
and interests.  I do not accept that the provisions of the NTA have the 
effect of modifying the jurisdiction that is otherwise given to the Warden 
and to the Minister administering the MA to deal with the hearing of 
applications for the grant of mining leases.  I'm of the opinion that the 
provisions of subdivision P in the NTA do not remove or limit the 
discretion of the Warden to give any objector to the grant of mining lease 
the opportunity to be heard at the hearing of the application.  What has 
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happened or is to happen pursuant to the provisions of the NTA may, 
however, be a factor which influences the manner in which the Warden 
exercises the discretion to give a native title claimant the opportunity to be 
heard and that influences what are the matters in respect of which that 
opportunity may be exercised.  That is, however, not a matter of 
jurisdiction.  It is a matter of the exercise of a discretionary power within 
the jurisdiction of the Warden. 

 
Public Interest Objections 
 
39Section 111A of the MA empowers the Minister, where the Minister is 

satisfied on reasonable grounds in the public interest that the land the 
subject of an application for a mining tenement should not be disturbed or 
that the application should not be granted, to either refuse an application 
for the grant of a mining tenement or to terminate any application for a 
mining tenement that is before the Mining Registrar or the Warden and in 
respect of which application no grant has been made or no 
recommendation has been made to the Minister .  The section gives to the 
Minister a very wide discretion.  Intervention by the Minister under s 
111A(1) may occur at any time after the lodgment of the application for 
grant of a tenement up until immediately before the time when the 
Registrar or the Warden grants the subject tenement.  Subsection 111A(3) 
says that, notwithstanding anything in the MA where the Minister has 
served a termination notice on a Registrar or Warden, the application for 
the tenement ceases to have any effect for purposes of the MA when the 
notice is served.  Subsection 111A(4) says that the power conferred by 
subs (1) on the Minister to serve a termination notice or to refuse an 
application for the grant of a mining tenement are in addition to any other 
powers of the Minister under the MA.  There is no real distinction between 
the way in which s 111A(1) of the Act applies to those tenements which 
may be granted by the Warden or the Registrar and those in respect of 
which the Warden or Registrar only have the power to recommend and it 
is the Minister who determines the application.  In either case the power 
must be exercised before there has been a grant of the tenement. 

40  The Supreme Court of Western Australia has recognised that where a 
Warden is conducting a hearing of an application for the grant of 
tenements which only the Minister can grant, objections may be made and 
heard where the grounds of objection raise matters of a public interest 
such as are capable of being taken into account and acted upon by the 
Minister for purposes of the exercise of the Ministerial discretion given by 
s 111A.  In relation to tenements where it is the Warden who has the 
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power of grant, it is my opinion, for the reasons which I expressed in 
Striker Resources v Benrama Pty Ltd & Ors [2001] WAMW 7, that a 
Warden may hear evidence and submissions from an objector in respect of 
public interest matters which are capable of attracting the provisions of s 
111A.  I am satisfied that in dealing with an application for the grant of a 
miscellaneous license it is within the jurisdiction and the powers of the 
Warden to deal with what may be broadly described as "public interest 
objections" for purposes of s 111A in the manner that I expressed in 
Striker. 

41  I consider that an objector who seeks to rely upon the public interest 
ground is obliged to identify the claimed factual basis and the claimed 
consequential basis upon which it is said that the Minister should exercise 
the discretion under s 111A to terminate the application or to refuse the 
application.  In the case of registered native title claimants who are to be 
treated as if they held a freehold estate in the subject land (NTA s 
24MD(6B)), that may require the objector to give evidence about relevant 
activities that are carried out on or near to the ground over which the 
tenement has been applied for or to give evidence concerning the 
particular significance of the ground applied for.  A Warden could make 
findings of fact, after a hearing, concerning such activities and places and 
their relative importance to the objector and to then consider whether or 
not the Minister should, for purposes of s 111A, be informed of those 
matters and of the Warden's conclusions prior to the Warden (where the 
Warden may grant) proceeding to grant whether with or without 
conditions. 

42  I do not consider that the Aboriginal Heritage Act 1972 (WA) or the 
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) 
and the protection of areas and things of significance to Aboriginals that 
those Acts afford is a valid reason for saying that a Warden has no 
jurisdiction or power to deal with objections concerning matters that are 
dealt with by those Acts, nor that, being within jurisdiction and power of 
the Warden, the Warden, in the exercise of the Warden's discretionary 
power, should not hear from the objectors.  Objectors are entitled to be 
heard both as to whether or not the tenement should be granted at all or, if 
granted, granted with relevant conditions. 

43  The provisions of the Aboriginal Heritage Act and the Aboriginal 
and Torres Strait Islander Heritage Protection Act contain provisions 
which are designed to protect and preserve the things that they deal with 
and both Acts make it an offence to contravene certain of their provisions, 
but it cannot be said that they provide a complete scheme for the 

2004WAMW22.doc   (<CES>) Page 27 



[2004] WAMW 22 
CALDER SM 

protection of such things and it cannot be said that whatever protection 
they do provide cannot or should not be re-enforced or supplemented by 
whatever protection may be able to be gained from the proper application 
of the provisions of the MA.  Both the Warden and the Minister have a 
wide discretion to impose condition on the grant of tenements.  In some 
cases such conditions may, in practice, be more effective than the 
provisions of the Aboriginal Heritage Act or the Aboriginal and Torres 
Strait Islander Heritage Protection Act simply because a breach of 
conditions of a mining tenement can potentially result in the tenement 
being forfeited which may constitute a greater incentive to comply than 
any incentive which arises from the possibility of a fine being imposed 
under the protective heritage legislation. 

 

CONCLUSIONS ON THE PRELIMINARY ISSUES 
 

The First Preliminary Issue 

 
44  The first preliminary issue is set out in the minute filed by the 

applicant’s solicitors.  The first issue is also set out in the applicant’s 
written outline of submissions but it is there worded differently.  In the 
objector’s written outline there is another version of it and in her oral 
submissions Mrs Tan again used different terms to describe it. 

 

 I proceed upon the basis that the issue is whether the Warden, in hearing 
and determining an application for the grant of a miscellaneous licence, 
has the jurisdiction and the power to hear and take into account objections 
based upon the four substantive grounds of objections that are raised in 
respect of the adverse impact the grant of the miscellaneous licences and 
the exercise of rights thereunder may have upon: 

 
 (a) the exercise of native title rights and interests by the objectors; 
 (b) the cultural heritage (including sites of significance) of the Objectors; 
 (c) the lifestyle of the Objectors; 
 (d) the Objectors through the affect on the environment (including flora 
  and fauna). 
 
 and whether the Warden may refuse to grant the miscellaneous licences 

on any of the four substantive grounds of objection. 
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Conclusion: 
 
 In my opinion the Warden does have jurisdiction and the power to hear all 

of the objections that are raised upon the four substantive grounds. 
 
 In my opinion it is within the jurisdiction and the power of the Warden to 

wholly or partly refuse to grant the miscellaneous licences upon the four 
substantive grounds of the objections. 

 
The Second Preliminary Issue 
 
45  The second issue is also expressed differently in different documents 

and in submissions. 
 
 I take the second issue to be whether the Warden, in hearing an 

application for the grant of a mining lease, has the jurisdiction and the 
power to hear and take into account objections based upon the four 
substantive grounds of objection described above and whether the Warden 
may recommend to the Minister that the Minister refuse to grant the 
mining leases upon the basis of the four substantive grounds. 

 
Conclusion: 

 
 In my opinion the Warden does have jurisdiction and the power to hear all 

of the objections that are raised upon the four substantive grounds. 
 
 In my opinion it is within the jurisdiction and the power of the Warden to 

recommend that the Minister refuse to grant the mining leases upon the 
four substantive grounds of the objection. 

 
The Third Preliminary Issue 
 
46  The third issue is, if the Warden has the jurisdiction and power 

referred to in the first and second preliminary issues, should the Warden, 
in exercising his jurisdiction, decline to hear the objections as 
particularised or any of them. 

 
Conclusion: 

 
 The Warden should not decline to hear any of the objections. 
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The Fourth Preliminary Issue 
 
47 The fourth issue as stated at paragraph 2 of the minute is as follows: 
 
 (a) Were the Applicants (or any other relevant person) obliged to treat 
  the Objectors as private landholders for the purposes of sections 
  29 (3)(b) or 30 of the Mining Act on the premise that the Land the 
  subject of the applications is, being the subject of a registered  
  native title claim, to be considered private land for the purposes of 
  the Mining Act by virtue of the: 
   
  (i)  Native Title Act 1993 (Cth) (NTA);  or 
  (II)  Racial Discrimination Act 1975 (Cth) (RDA) 
 

 (b)  to the extent that the Applicant (or any other person) was obliged 
  to treat the Objectors as private land holders under the Mining Act, 
  was the Applicant required to: 
 
  (i)  obtain a permit to enter or a further permit to enter;  or 

 (ii) obtain the Objectors consent in accordance with section 29 (2) of 
the Mining Act. 

 
Conclusions 

 
 As to paragraph (a) 
 
 (i)    In my opinion, by virtue of S.24MD (6A) of the NTA, in respect of   

the applications for the grant of the miscellaneous licences, the land the 
subject of the tenement applications is and the objectors are to be treated 
in all respects for the purposes of the provisions of Division 3 of Part III 
of the MA as if the objectors were the holders of freehold estate in fee 
simple over private land as defined in S.8 (1) of the MA and the objectors 
and the subject land, by virtue of the NTA and the RDA, cannot be treated 
any differently to any other objector whose rights under the Mining Act 
do not arise from the application of the provision of the NTA and arise  
from the MA. 

 
  
 (ii)    It is my opinion that, in respect of the applications for the grant of 

the mining leases, the land the subject of the application is not to be 
treated for any purposes of the provisions in Division 3 of Part III of the 
MA as if it were private land as defined in the MA and the objectors are 
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not to be treated as if they were the holders of any estate or interest in the 
land of the type described in the definition of private land in S.8 (1) of the 
MA. 

 
 As to paragraph (b) 
 
 I am of the opinion that, to the extent that the objectors are to be treated as 

if they were the holders of a freehold estate in fee simple in the land the 
subject of the applications for the grant of the subject mining tenements, 
the applicant 

 
 i) was required to obtain a permit under the MA to enter or  further  
  enter the land. 
 

ii) was not, for purposes of the making of the applications, required to 
obtain the written consent of the objectors in respect of either the 
mining lease applications or the miscellaneous licence applications.  
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