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THE PROCEEDINGS 
 

1   On 22 March 2004 Tantalum Australia NL lodged an 
Application for Restoration in accordance with the provisions of 
S97A Mining Act 1978 (“the Act”). 

 

2   The application was lodged with the Mining Registrar in 
Coolgardie. 

 

3   An Objection was lodged by the Objector in accordance with 
97A(6) of the Act.  The matter was set for a hearing on 13 
September 2004 at Coolgardie. 

 

4   A preliminary objection was taken by the Objector as to the 
signing of the Application for Restoration.  The Objector argues 
that the application is invalid and a nullity.  I have heard oral 
submissions on that point from counsel and reserved my decision. 

 

THE VALIDITY OF THE RESTORATION APPLICATION 
 

5   S97A (1) of the Act provides that: 

“a person who was, immediately prior to the forfeiture, the holder 
of the tenement concerned may apply to the warden for the mining 
tenement to be restored to him and the forfeiture cancelled.” 

 

6   The holder of the tenement immediately prior to the 
forfeiture was Tantalum Australia NL.  This entity is not a natural 
person.  The application was signed by Barry Rees.  In the 
Statutory Declaration that accompanied the Restoration 
Application Mr Rees identifies himself as the Exploration Manager 
for Tantalum Australia NL. 
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7   The Objector asks me to read S97A (1) of the Act strictly 

and to interpret it so as to exclude authorised agents such as Mr 
Rees from applying for restoration on behalf of a company. He 
refers me to Regulation 51 of the Mining Regulations ‘the 
regulations’ that provides: 

“An application under section 97A for restoration of a mining 
tenement and cancellation of forfeiture shall be- 
in the Form No. 17 in the First Schedule”; 
The Form 17 has at (h) the words ‘signature of applicant’ in the 
paragraph notes on the form next to the space provided for a 
signature. 

 

8   I am asked to contrast this with Form 18.  The use of this 
form is governed by Regulation 54 of the regulations which states 

“An application for a certificate of exemption under s102 shall be 
made in the Form No. 18 in the First Schedule…………” 
The Form 18 has at (h) the words “signature of holder or authorised 
agent”. The paragraph notes on this form clearly contemplate both 
a holder and authorized agent signing the form.   

 

9   The Objector submits this difference in the wording of the 
paragraph notes in the columns of the Forms illustrates that for a 
mere application for exemption the signature of the holder or an 
authorised agent is good enough but for an application for 
restoration only the signature of the applicant is sufficient and for 
an applicant company that would be a signature executed under the 
company seal of Tantalum Australia NL or else pursuant to s127 of 
the Commonwealth Corporations Act or by a solicitor.  It was 
submitted that an application for restoration is a significant 
procedural step and for public policy reasons, I should find that 
because a mere exploration manager signed the application it is a 
nullity. 
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THE LAW 
 

10  Section 5 of the Interpretation Act 1984 states: 

“In this Act and every other written law…’person” or any word or 
expression descriptive of a person includes a public body, 
company, or association or body of persons, corporate or 
unincorporated” 

 

11  The applicant is a company.  The Corporations Act 2001 deals 
with the way a company executes documents via s 127. 

 

12  Section 127 (4) states “this section does not limit the ways in 
which a company may execute a document” 

 

13  There is a general rule that where a provision of a statute or 
regulation requires a document be signed by a particular person 
then if that person authorises another to sign on his behalf, a 
signature made by that other authorised person pursuant to that 
authority is equivalent to the signature of the person giving that 
authority. See McRae v Coulton 1986 Z NSWLC 644. 

 

14  This general rule applies unless supplanted by some contrary 
intention evident from the relevant legislation. 

 

15  In Exmin Pty Ltd v Australian Gold Resources Ltd [2002] 
WAMW 30 a Ms Colgan, who held a power of attorney to execute 
documents on behalf of Exmin Pty Ltd signed plaints for forfeiture 
on behalf of that corporation. 

16  Regulation 122 (1) of the Mining Regulations 1981 states that: 

“Every plaint shall be signed by the plaintiff or his solicitor and 
lodged with the prescribed fees at the office of the mining 
registrar” 
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17  Warden Calder held that plaints signed by the donee of the 
power of attorney were a nullity and struck them out being of the 
view that the use of the words “plaintiff or his solicitor” in 
Regulation 122(1) showed the intention of Parliament to limit the 
classes of persons who can sign a plaint for forfeiture to only 2 
persons (a) the plaintiff (b) the plaintiffs solicitor. 

 

18  In the course of his judgment Warden Calder noted the need 
to strictly apply the plain words of the regulation, i.e.  

   “I consider that Parliament has also decided that the signing of 
a plaint for forfeiture is such a significant step that only the 
applicant in person or his solicitor whose conduct as a practitioner 
is subject to the control of the courts and who, because he is a 
solicitor, has special obligations to the court and to the Warden and 
the Minister over and above those of any other agents, may sign the 
plaint”. 

 

19  I am of the view that this case is clearly distinguishable.  
Regulation 97A is phrased in terms which in my view are not 
intended to supplant the common law rule.  The terminology is 
neutral. I do not see an application for restoration as being any 
more important a procedural step than an application for 
exemption. 

20   I am not of the opinion that the Form 17’s use of the words ‘ 
Signature of applicant’ show an intent by Parliament to limit the 
classes of natural persons who can sign the application. At best 
such notes are a poor guide to interpretation of a regulation. They 
are insufficient to supplant the common law position.     

21  There are good policy reasons for allowing a tenement 
manager or exploration manager to apply for restoration as often 
the omission that lead to the forfeiture is within that person’s 
knowledge. 

22  Application to strike out is dismissed. 
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