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On 9 September 2003, St Barbara Mines Ltd (“the Applicant”) lodged 

Application for Exemption 89/034 (“ME 89/034”) seeking exemption 

from the statutory expenditure condition on Mining Lease 51/503 (“M 
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51/503”) for the year ending 1 August 2003 (“the 2003 expenditure 

year”).  M 51/503 was granted on 2 August 1994 and the annual statutory 

expenditure requirement on the tenement is $20,000.  By ME 89/034, the 

Applicant seeks a partial exemption, being in the sum of $15,893, from 

the total expenditure requirement of $20,000.  An exemption, either 

partial or total, from the annual expenditure requirement on M 51/503 has 

been granted in each of the previous expenditure years ending on 1 

August since 1995. 

  

On 30 September 2003, Hamish Kenneth Murray Smith (“the Objector”) 

lodged Objection 7/034 against the Applicant’s application for an 

exemption on M 51/503.  The grounds for objection are stated in 

Objection 7/034 as follows: 

“The objector denies the truth of the reasons for exemption claimed 

by the applicant.  In all the circumstances (including the nature, 

extent of and number of prior exemptions) and the small amount 

arecently (sic) expended on the tenement, it would be unreasonable 

to grant another exemption”.  

The Objector seeks that the exemption be refused.   

 

Subsequently, on 10 October 2003, the Objector also lodged Plaint 

15/034 (“the Plaint”) seeking forfeiture of M 51/503 on the ground of 

non-compliance with the statutory expenditure condition in the 2003 

expenditure year.  A defence to the Plaint was lodged by the Applicant on 

30 January 2004.  Only the application for exemption and related 

objection were dealt with during the hearing on 25 February 2004.  The 

hearing of the forfeiture plaint is adjourned to a date to be fixed pending 

the outcome of the application for exemption.       
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A number of reasons for seeking the exemption are set out in ME 89/034 

by the Applicant and include:  

(a) “that time is required to evaluate work done on the tenement, 

to plan future exploration or mining or raise capital therefor” 

pursuant to s 102(2)(b) of the Mining Act 1978 (WA) (“the 

Act”); and  

(b) “that the mining tenement is comprised within a project 

involving more that (sic - than) one tenement, and that 

expenditure on a tenement or tenements comprised in that 

project would have been such as to satisfy the expenditure 

requirements in relation to the tenement concerned had that 

aggregate expenditure been apportioned in respect of the 

various tenements comprised in the project” pursuant to s 

102(2)(h) of the Act.   

Exemption is also sought in ME 89/034 under s 102(3) of the Act which 

provides that an “exemption may also be granted for any other reason 

which may be prescribed or which in the opinion of the Minister is 

sufficient to justify exemption”.  The Applicant only pursued the s 

102(2)(h) ground of exemption at the hearing.   

 

Relevantly for this application s 102 of the Act provides: 

 “102 (1) Subject to this Act ……. the holder (of a mining tenement) 

may be granted a certificate of exemption ….totally or partially 

exempting the mining tenement … from the prescribed expenditure 

conditions … in an amount not exceeding the amount required to 

be expended …” 

 

(2)  A certificate of exemption may be granted for any of the 

following reasons – 
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……. 

(h) that the mining tenement is comprised within a project 

involving more than one tenement, and that expenditure 

on a tenement or tenements comprised in that project 

would have been such as to satisfy the expenditure 

requirements in relation to the tenement concerned had 

that aggregate expenditure been apportioned in respect 

of the various tenements comprised in the project.” 

 

Section 102(2)(h) of the Act was considered by the Full Court of the 

Supreme Court of Western Australia in Re G N Calder Esq SM; ex parte 

St Barbara Mines Ltd & Anor [1999] WASCA 25.  In Calder St Barbara 

Mines Ltd – who is the Applicant in the present case - applied for an 

exemption in relation to the expenditure requirement on a mining lease 

claimed to be comprised within the “Bluebird exploration project”.  

Ultimately St Barbara relied on s 102(2)(h) of the Act for the exemption.  

An objection to the exemption was made on the ground that the “licence 

(sic lease) has been active for 7 years, of which they (the applicants) have 

applied for exemption for 6 of those years.  They should have spent a 

minimum of $84,700 compared with the $17,675 spent, some years ago.”  

The subject lease was one within one of the 14 sub groups of tenements 

which make up the “Bluebird exploration project” area.  The objector 

disputed that the subject lease was comprised within the Bluebird 

exploration project.     

 

The meaning of the word “project” for the purposes of s 102(2)(h) of the 

Act was considered by the Full Court.  Malcolm CJ, with whom Pidgeon 

and Ipp JJ agreed, stated, at para 31: 
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 “In my opinion ….. the provision of a grant of an exemption under 

s 102(2)(h) reflects a clear intention on the part of Parliament that 

a “project” for the purposes of s 102(2)(h) or 115A would include 

a mineral exploration project, a project which involved the mining 

and production of minerals and a project which combined actual 

mining with ongoing exploration.” 

 

The Chief Justice went on, at para 33:  

“Because the term “project” in s 102(2)(h) of the Act is not 

defined, it bears its ordinary meaning, namely a “plan”, “scheme” 

or “undertaking”.  In the context of s 102(2)(h) it is to be 

construed in a practical, commercial way and so as to include a 

mineral exploration project which involves an existing plan, 

scheme or undertaking for the exploration and/or mining of two or 

more tenements.  The plan, scheme or undertaking may be formal 

or informal and may be amended or supplemented from time to 

time.  It may contemplate the gradual and co-ordinated 

development of the relevant tenements progressively or 

sequentially.  In my opinion the evident purpose of s 102(2)(h) is to 

enable a mining entity to invest substantial capital in mining or 

exploration of one or more of a group of mining tenements 

incorporated within a project without risk of forfeiture of other 

tenements in the project for non-compliance with the individual 

expenditure conditions otherwise applicable.”  

 

And at para 38, the Chief Justice said: 

 “I would accept that it is not enough simply to plan to hold a 

tenement in reserve merely on the basis that it would be worked 

when it becomes convenient to do so, as distinct from the basis of 
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its relationship with the ore body or with other tenements which 

logically required it to be mined in the context of a planned 

sequence.  Notwithstanding that there was not a fixed timetable or 

plan which showed precisely at what stage further exploration or 

mining would be carried out on the subject tenement, it was still 

possible for it to be regarded as part of the exploration and mining 

project which had been developed.  The granite line had been 

identified as extending into the subject mining lease and beyond it 

to the south.  In my opinion, it is this aspect of the evidence which 

demonstrates that the subject mineral lease was part of a project.  

In the context of s 102(2)(h), the jurisdiction to grant a certificate 

of exemption is dependent upon the existence of the set of 

circumstances contemplated by s 102(2)(h).  The primary 

consideration which triggers the jurisdiction to grant the 

exemption is “that the mining tenement is comprised within a 

project involving more than one tenement…”. 

 

The Full Court found that the evidence in Calder showed that a granite 

contact line, which had been shown to be gold-bearing on either side of 

the subject lease and which ran through the subject lease, inferred the 

potential existence of gold deposits in the subject lease itself.  

Furthermore the evidence was that the applicants intended at some 

undetermined time in the future to continue to explore along that contact 

line which would involve exploration of so much of it as was within the 

subject lease.  The Full Court quashed the decision of the Warden that the 

term “project” in s 102(2)(h) of the Act “involves the actual 

implementation of a plan or scheme in relation to each and every mining 

tenement comprised within the alleged project” and ordered that the 

Warden “should have decided that there may be a “project” for the 
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purposes of s 102(2)(h) of the Act in respect of specified mining 

tenements notwithstanding that a plan or scheme has not been or is not 

actually being implemented or carried out in relation to one or some of 

those tenements.” (at para 45)  

 

In support of his objection in the present application, the Objector called 

two witnesses, John Nelson Holloway and Noel Edward Mani, each of 

whom told the court that they had had an interest in M 51/503 in about 

1990.  Since that time, on those occasions when they have returned to the 

tenement, neither Mr Holloway nor Mr Mani have seen any exploration 

or development being carried out on M 51/503.  Mr Mani also told the 

court that exploration conducted on M 51/503 prior to 1990 had shown 

that there was gold on the tenement.  This was essentially the extent of 

the evidence given by the Objector in support of his objection.   

 

Marcus Walter gave evidence on behalf of the Applicant.  He is a 

consultant tenement manager who has provided tenement services to the 

Applicant since 1999.  In that role Mr Walter prepared statutory reports, 

including the Form 5 expenditure reports, for the Applicant.  Since about 

1995 the Applicant has operated on the basis that some 200 of its 

tenements, including M 51/503, make up the Bluebird exploration 

project.  The Bluebird tenements run in a north south direction and M 

51/503 is in an area towards the middle of this pattern.  The tenements are 

organised for reporting purposes into 14 sub groups of tenements with all 

tenements in a sub group having a common reporting date.  M 51/503 is a 

member of the Highway sub group of tenements.  There are four mining 

leases in the Highway sub group – M 51/503, M 51/256, M 51/257 and M 

51/258 – and together they report for statutory purposes on 1 August each 

year under the number C 57/1993.  M 51/256 is located next to M 51/503 
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and contains the mine known as the Magazine Pit.  The Applicant 

incurred expenditure of about $32 million on developing this mine before 

its gold production ceased in 2003.   

 

In the 2003 calendar year, $40,943,709 was spent on exploration and 

development of all the tenements in the Bluebird exploration project area.  

The total minimum expenditure requirement in the same period, as 

calculated from summing together the annual statutory expenditure 

requirements of the individual tenements in the Bluebird exploration 

project, was $4.2 million, or about $36 million less than the total actual 

expenditure in 2003.  The actual expenditure on the Highway sub group 

of tenements, including M 51/503, in the year ending 1 July 2003 was 

$121,149 as compared with the total minimum expenditure requirement 

in the same period on those tenements of $179,200. 

 

The Applicant also called Gregory Smith who is employed by the 

Applicant as a geologist and as the regional exploration manager of its 

Murchison operations to give evidence.  Mr Smith has been working as a 

geologist for 25 years and for the Applicant since 2000.  He told the court 

about the geology affecting the tenements in the Bluebird exploration 

project, and in particular M 51/503.  There are two types of volcanic rock 

– ultramafic and mafic – running side by side in a north south direction 

from north of the Magazine pit, through M 51/503, and continuing south 

for some considerable distance through other tenements to an area called 

Reedys.  The Bluebird exploration project covers the entire area of this 

contiguous geological continuity between the two rock types.  The area of 

contact between the two different rock types is where you are likely to 

get, and in fact have obtained, areas of mineralisation.  Approximately 

70,000 ounces of gold was produced from the Magazine Pit, which lies in 
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this geological contact zone, during 2001 and 2002.  The Applicant is 

progressively exploring the contact zone.  The potential of the geological 

contact zone within and around M 51/503 has been, and continues to be, 

assessed by the Applicant.  An airborne magnetic survey of the area 

around M 51/503 was conducted in about 2000, extensive soil 

geochemistry samples were taken from M 51/503 in late 2000 and early 

2001, and drilling was conducted on M 51/503 in 2001.  The Applicant 

anticipates that the next phase of exploration on M 51/503 will be further 

drilling to advance the assessment of the tenement’s potential.  M 51/503 

is one of the tenements potentially involved in a joint venture which is 

currently being negotiated by the Applicant.  If the joint venture proceeds 

it is proposed to expend about $8 million on the tenements covered by 

that arrangement in the next 4 years.     

 

In my view the evidence of the geological contact zone and of the 

ongoing exploration and assessment affecting M 51/503 and other 

tenements in the Bluebird exploration project is similar to that put 

forward in support of the “project” status of the subject lease in Calder.  

M 51/503 lies on a geological contact zone, in the same way as did the 

subject lease in Calder, and exploration within the Bluebird exploration 

project, of which M 51/503 is a part, is progressively advancing with 

some exploration having taken place on M 51/503 in the last four years.  

There is nothing that the Objector has put forward which undermines this 

position.  Admittedly there is no fixed timetable or plan as regards the 

exploration or development of M 51/503 itself but it is clear that already 

substantial work has been carried out on tenements close to and on the 

same geological contact zone as M 51/503 and that some exploration has 

taken place on M 51/503.   
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I accept that M 51/503 is a mining tenement comprised within the 

Bluebird exploration project for the purposes of s 102(2)(h) of the Act.  

Furthermore the overall amount of expenditure on the exploration and 

mining of the tenements making up the Bluebird exploration project in 

the 2003 calendar year far exceeds, by a sum of about $36 million, the 

sum of the minimum expenditure requirements on the individual 

tenements comprising the Bluebird exploration project. 

 

Despite a lack of any evidence on point, the Objector submits that M 

51/503 is part of the “Highway Project” rather than the Bluebird 

exploration project.  Accordingly, he submits, as expenditure on the 

Highway Project was only $121,149, and not the minimum required sum 

of $179,200, in the 2003 expenditure year, the tenements in the Highway 

Project have failed to meet minimum expenditure requirements and M 

51/503 does not qualify for exemption under s 102(2)(h) of the Act.   

 

I find no basis for limiting the extent of the project associated with M 

51/503 to the extent of the four tenements included in the Highway sub 

group of the Bluebird exploration project.  The Highway sub group, along 

with the other sub groups in the Bluebird exploration project, has been 

established by the Applicant for ease of statutory reporting.  It is easier 

administratively to stagger the reporting dates of the tenements within the 

Bluebird exploration project over an entire year rather than require 

statutory reports on each of about 200 tenements to be lodged on the 

same date.  As to the whether M 51/503 is a part of the Bluebird 

exploration project as claimed by the Applicant, I make reference to the 

meaning attributed to a “project” by the Chief Justice in Calder – that is, 

that notwithstanding the lack of a fixed timetable or plan for further 

exploration or mining on a tenement, a tenement may be part of an 
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exploration and mining project where there is a geological contact line 

extending into and beyond the subject tenement.  M 51/503 is a tenement 

through and beyond which such geological contact line passes.   

 

Accordingly I recommend to the Minister that Application for Exemption 

89/034 be granted in favour of the Applicant and that Objection 7/034 be 

dismissed.            

 

 

Susan Richardson SM 

Warden 
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